
 
 

IN THE 
SUPREME COURT OF VIRGINIA 

_____________________ 
 

Record No. 211021 
_____________________ 

 
RODERICK A. MORGAN, et al. 

 
Plaintiff-Appellant, 

 
v. 
 

BOARD OF SUPERVISORS OF HANOVER COUNTY, et al., 
 

Defendants-Appellees. 

_________________________________________ 

BRIEF OF AMICI CURIAE THE VIRGINIA ENVIORNMENTAL JUSTICE 
COLLABORATIVE, THE SIERRA CLUB, THE VIRGINIA POVERTY LAW 

CENTER, WATERKEEPERS CHESAPEAKE, AND POTOMAC 
RIVERKEEPER NETWORK 

IN SUPPORT OF APPELLANT 
_________________________________________

 
 
 
 
 
 
 
 
 
 

STEVEN FISCHBACH 
Virginia State Bar No. 94280 
  Counsel of Record 
VIRGINIA POVERTY LAW CENTER 
919 E. Main Street, Suite 610 
Richmond, Virginia 23219 
(804) 351-5266 
(804) 649-0974 (Fax) 
steve@vplc.org



i 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES ................................................................................... iii 
 
INTERESTS OF AMICI ........................................................................................... 1 
 
STATEMENT OF THE CASE ................................................................................. 2 
 
ASSIGNMENTS OF ERROR .................................................................................. 3 
 
STANDARD OF REVIEW ...................................................................................... 3 
 
ARGUMENT ............................................................................................................ 4 
 
I. THE SITING OF THE WEGMANS DISTRIBUTION FACILITY RAISES 

SIGNIFICANT ENVIRONMENTAL JUSTICE CONCERNS .................... 4 
 
II. PLAINTIFFS HAVE ALLEGED ACTUAL OR POTENTIAL INJURIES 

DIFFERENT FROM THOSE OF THE GENERAL PUBLIC, THUS 
GIVING THEM STANDING TO HAVE THEIR CHALLENGE TO THE 
DECISION OF THE HANOVER COUNTY BOARD OF SUPERVISORS 
DECIDED ON THE MERITS ..................................................................... 14 

 
A. The Standard to Establish Standing in Declaratory Judgment Actions 

Challenging Decisions of Local Zoning Officials ............................. 14 
 

B. Plaintiffs Have Alleged Sufficient Particularized Harms Different 
from Those Suffered by the Public Generally, Thus Establishing Their 
Standing to Pursue their Declaratory Judgment Action ..................... 17 

 
1. Increased Traffic ...................................................................... 18 

 
2. Light Pollution ......................................................................... 22 

 
3. Noise ........................................................................................ 23 

 
4. Reduction in Property Values .................................................. 25 

 



ii 

C. The Court Should Reverse the Circuit Court’s Dismissal of Counts I-
IV of the Amended Complaint and Counts VII and VIII of the Initial 
Complaint ........................................................................................... 26 

 
CONCLUSION ....................................................................................................... 29 
 
CERTIFICATE OF COMPLIANCE AND SERVICE .......................................... 30 
 
APPENDIX 
 

Map 1 ......................................................................................................App. 1 
 

Map 2 ......................................................................................................App. 2 
 

Map 3 ......................................................................................................App. 3 
 

Photo 1 ....................................................................................................App. 4 
 

Photo 2 ....................................................................................................App. 4 
 

Photo 3 ....................................................................................................App. 5 
 

Photo 4 ....................................................................................................App. 5 
 

Photo 5 ....................................................................................................App. 6 
 

Photo 6 ....................................................................................................App. 6 
 

Photo 7 ....................................................................................................App. 7 
 

Photo 8 ....................................................................................................App. 7 
 

 

 



iii 

TABLE OF AUTHORITIES 

Cases 

Anders Larsen Tr. v. Bd. of Supervisors of Fairfax Cnty., 
 872 S.E.2d 449 (Va. 2022) .......................................................... 14, 18, 20, 21, 26 
 
Carolinas Cement Co. v. Zoning Appeals Bd., 

52 Va. Cir. 6 (Warren County 2000) ................................................................... 17 
 
Chambers v. Baltimore & O.R. Co., 
 207 U.S. 142 (1907) ..............................................................................................13 
 
Charlottesville Area Fitness Club Operators Ass’n v. Albemarle Cnty. Bd. of 

Sup’rs, 
285 Va. 87, 737 S.E.2d 1 (2013) ................................................................... 15, 28 

 
Friends of Buckingham v. State Air Pollution Control Bd., 
 947 F.3d 68 (4th Cir. 2020) ..................................................................................11 
 
Friends of the Rappahannock v. Caroline Cnty. Bd. of Sup’rs, 
 286 Va. 38, 743 S.E.2d 132 (2013) .............................................................. passim 
 
Marsh v. Roanoke City, 
 107 Va. Cir. 220A (Roanoke County, 2021) ........................................... 17, 18, 26 
 
Riverview Farm Assocs. Virginia Gen. P’ship v. Bd. of Sup’rs of Charles City 

Cnty., 
 259 Va. 419, 528 S.E.2d 99 (2000) ......................................................................24 
 
Seymour v. Roanoke Cnty. Bd. of Supervisors, 
 873 S.E.2d 73 (Va. 2022), 2022 WL 2069245 (Va. June 9, 2022) .............. passim 
 
Spokeo, Inc. v. Robins, 
 578 U.S. 330, 136 S. Ct. 1540 (2016)...................................................................16 
 
Talamini v. Allstate Ins. Co., 
 470 U.S. 1067 (1985) ............................................................................................13 
 
Vines v. Branch, 
 244 Va. 185, 418 S.E.2d 890 (1992) ....................................................................18 
 



iv 

Virginia Beach Beautification Comm’n v. Board of Zoning Appeals, 
 231 Va. 415 344 S.E.2d 899 (1986) .....................................................................14 
 
Virginia Marine Res. Comm’n v. Clark, 
 281 Va. 679, 709 S.E.2d 150 (2011) ....................................................................14 
 

Statutes 

Va. Code Ann. § 10.1-2206.1 (2022) ........................................................................ 5 
 
Va. Code Ann. § 2.2-234 (2022) ................................................................................ 1 
 

Rules and Regulations 

17 Va. Admin Code § 5-30-10 ................................................................................... 5 
 
Va. Sup. Ct. R. 5:30(c) .............................................................................................. 2 
 

Other Authorities 

Deborah N. Archer, Transportation Policy and the Underdevelopment of Black 
Communities, 106 Iowa Law Review 2125 (2021), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3797364# .......................7, 8 

 
Tyrese Coleman and Melody Schreiber, The Community of Brown Grove vs. 

Wegmans, Washington Post Mag., August 4, 2021, 
https://www.washingtonpost.com/magazine/2021/08/04/why-are-african-
american-residents-this-small-town-determined-block-wegmans-warehouse/ ..... 8 

 
Health Effects Institute, Traffic-Related Air Pollution: A Critical Review of the 

Literature on Emissions, Exposure, and Health Effect, January 
2010, https://www.healtheffects.org/publication/traffic-related-air-pollution-
critical-review-literature-emissions-exposure-and-health ................................... 21 

 
National Register of Historic Places Registration Form, Virginia Department of 

Historic Resources, hhttps://www.dhr.virginia.gov/wp-content/ 
uploads/2022/06/042-5802_Brown_Grove_RHD_2022_NRHP_ 
draftFINAL.pdf ............................................................................................. passim 

 
Potential, Merriam-Webster Dictionary, https://www.merriam-

webster.com/dictionary/potential ......................................................................... 16 



v 

 
Thomas W. Sanchez, et al., Moving to Equity: Addressing Inequitable Effects of 

Transportation Policies on Minorities, A Joint Report of Center for Community 
Change and The Civil Rights Project – Harvard University (2003), available at 
https://civilrightsproject.ucla.edu/research/metro-and-regional-inequalities/ 
transportation/moving-to-equity-addressing-inequitable-effects-of-transportation-
policies-on-minorities/sanchez-moving-to-equity-transportation-policies.pdf ..... 8 

 
Chris Suarez, State Grants Historic District Title to Hanover Site Where Wegmans 

Warehouse Set to Rise, Richmond Times Dispatch, June 19, 2022, 
https://richmond.com/news/local/govt-and-politics/state-grants-historic-district-
title-to-hanover-site-where-wegmans-warehouse-set-to-rise/article_2bb2a9c3-
b051-58e9-9dda-fee6e4abbd88.html ..................................................................... 5 

 
Virginia Department of Historic Resources, 042-5802 Brown Grove Rural Historic 

District, https://www.dhr.virginia.gov/historic-registers/042-5802/ ..................... 5 
 
Kaveh Waddell, When Amazon Expands, These Communities Pay the Price, 

Consumer Reports December 9, 2021, 
https://www.consumerreports.org/corporate-accountability/when-amazon-
expands-these-communities-pay-the-price-a2554249208/ .................................. 11 

 
“Yellow Tavern, Virginia, map 1951, 1:24000, United States of America by 

Timeless Maps, data U.S. Geological Survey”, purchased from Alamy, 
www.alamy.com., Image ID: 2EJ5732 .................................................................. 9 

 
Sean Yoes, A Historic Black Community in the United States Resists Erasure, 

International Center for Transitional Justice, Apr. 18, 2022, 
https://www.ictj.org/node/35095 ........................................................................... 7 

 
 

 

https://www.ictj.org/node/35095


1 

INTERESTS OF AMICI 

 Amici include the Virginia Environmental Justice Collaborative (“VEJC”), a 

statewide organization composed of 45 community based non-profit organizations, 

including faith-based, conservation and green organizations as well as academia; 

two member organizations of VEJC: the Sierra Club, a national grassroots 

environmental organization with a chapter in Virginia, and the Virginia Poverty 

Law Center (“VPLC”), the state support center for all civil legal aid organizations 

in Virginia; and Waterkeepers Chesapeake and Potomac Riverkeeper Network, 

which both work to promote clean water in the Chesapeake region, including 

ensuring and pursuing citizen-based enforcement of environmental laws 

(collectively hereafter “Amici”). Each of the Amici recognize that environmental 

risks are not uniformly distributed across groups of people and that minority and 

low-income communities have not had equitable opportunities to participate in 

decisions that may adversely affect their environment. As such, Amici advocate for 

environmental justice, defined in the Virginia Environmental Justice Act as “the 

fair treatment and meaningful involvement of every person, regardless of race, 

color, national origin, income, faith, or disability, regarding the development, 

implementation, or enforcement of any environmental law, regulation, or policy.” 

VA. CODE ANN. § 2.2-234 (2022). The Act defines "environment" as “the natural, 

cultural, social, economic, and political assets or components of a community.” Id. 
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The siting of the Wegmans Distribution Center in the historic Brown Grove 

community in Hanover County raises significant environmental justice concerns. 

These environmental justice concerns provide useful background to this Court to 

understand the broader implications of the Circuit Court’s erroneous decision 

below. The Circuit Court would exclude directly impacted residents from having 

their legal challenges to decisions of local zoning officials heard, because their 

harms would occur in the future or would also be felt by others. This would 

unjustly exclude those most impacted from such decisions from seeking judicial 

redress, even though those residents alleged that the specific zoning decision at 

issue either directly injured them or has the potential to injure them in a manner 

different than those injuries that are actually or will be potentially experienced by 

the general public. Amici, therefore, have a significant interest in ensuring the 

Circuit Court’s decision is overruled.  

 

STATEMENT OF THE CASE 

Amici accept the Statement of the Nature of the Case And Material 

Proceedings Below as set forth in the Opening Brief of Appellants Roderick A. 

Morgan et al. Amici also state that on July 5, 2022, Amici filed a motion for leave 

to submit this brief pursuant to Va. Sup. Ct. R. 5:30(c). 
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ASSIGNMENTS OF ERROR 

1. The trial court erred when granting Defendants’ Demurrers and 

dismissing Counts I-V of the Complaint for Declaratory Judgment & Injunctive 

Relief, filed June 5, 2020 (hereafter, “Initial Complaint”), J.A. 1-30, without 

prejudice on the grounds that all Plaintiffs lacked standing and Counts VI-VIII of 

the Initial Complaint with prejudice on the grounds that all Plaintiffs lacked 

standing, and the alleged harms were speculative and not ripe for adjudication. 

2. The trial court erred when granting Defendants’ Demurrers and 

dismissing all counts of the First Amended Complaint for Declaratory & Injunctive 

Relief, filed December 15, 2020 (hereafter, “Amended Complaint”), J.A. 737-62, 

with prejudice on the grounds that all Plaintiffs lacked standing. 

 

STANDARD OF REVIEW 

 Last month, this Court stated the standard of review it applies when 

reviewing a Circuit Court’s dismissal of a challenge to a decision of local zoning 

officials for lack of standing as follows: 

We review a circuit court's judgment sustaining a demurrer de novo.  
When reviewing such a judgment, we accept as true all factual 
allegations expressly pleaded in the complaint and interpret those 
allegations in the light most favorable to the plaintiff.  Furthermore, 
we draw any reasonable inferences arising from the express factual 
allegations of the complaint in the plaintiff's favor.  
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The purpose of a demurrer is to determine whether a complaint states 
a cause of action upon which the requested relief may be granted. A 
demurrer tests the legal sufficiency of facts alleged in pleadings, not 
the strength of proof.  A circuit court is not permitted on demurrer to 
evaluate and decide the merits of the allegations set forth in a 
complaint. Rather, the circuit court's duty is to determine whether the 
factual allegations of the complaint are sufficient to state a cause of 
action. 
 

Seymour v. Roanoke Cnty. Bd. of Supervisors, 873 S.E.2d 73, ___ (Va. 2022), 

2022 WL 2069245, at *4 (Va. June 9, 2022) (citations and quotations omitted).  

 

ARGUMENT 

I. THE SITING OF THE WEGMANS DISTRIBUTION FACILITY 
RAISES SIGNIFICANT ENVIRONMENTAL JUSTICE CONCERNS. 
 
This appeal involves challenges to the May 6, 2020 decision of the Hanover 

County Board of Supervisors (“Board”) approving the construction and operation 

of the Wegmans Distribution Center on a parcel of property called the Air Park 

property, bounded by Ashcake and Sliding Hill Roads in Hanover County. J.A.1-2; 

737-38. The property totals 217 acres in size. J.A. 8, ⁋5; 746, ⁋12. The Board’s 

decision and resulting construction represent the latest chapter in the history of 

commercial and industrial development of the surrounding area that resulted in the 

displacement and dismemberment of an historic African American community 

known as Brown Grove, thus raising environmental justice concerns. The history 

of this area illustrates the broad damages to the ability of members of the public to 
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protect their interests caused by the unduly strict and overly burdensome standing 

requirements imposed by the Circuit Court in this case.   

On June 17, 2022, pursuant to VA. CODE ANN. § 10.1-2206.1 (2022), and 17 

VA. ADMIN CODE § 5-30-10 et seq. (2022), the Virginia Board of Historic 

Resources and State Review Board (hereafter, “Boards”) added the Brown Grove 

Rural Historic District (hereafter, “BGRHD”) to the Virginia Landmarks Register. 

See Virginia Department of Historic Resources, 042-5802 Brown Grove Rural 

Historic District, https://www.dhr.virginia.gov/historic-registers/042-5802/ (last 

updated June 24, 2022). BGRHD covers 1,226 acres and is bisected by Interstate 

95. See Chris Suarez, State Grants Historic District Title to Hanover Site Where 

Wegmans Warehouse Set to Rise, Richmond Times Dispatch, June 19, 2022, 

https://richmond.com/news/local/govt-and-politics/state-grants-historic-district-

title-to-hanover-site-where-wegmans-warehouse-set-to-rise/article_2bb2a9c3-

b051-58e9-9dda-fee6e4abbd88.html. The listing of BGRHD on the Virginia 

Landmarks Register started the process for including said District in the National 

Register of Historic Places. Id. The precise boundaries of the BGRHD are 

indicated on Map 11, found in the Appendix to this Amici Curiae brief. All 217 

 
1 Map 1 was created by overlaying the Wegmans Virginia Distribution Center 
Conceptual Plan dated March 20, 2020, attached as Exhibit 1 to the Initial 
Complaint, J.A 30, onto the aerial map found on page 56 of the National Register 
of Historic Places Registration Form submitted to the Virginia Department of 
Historic Resources on or about August 5, 2021 for the BGRHD, available at 
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acres of the Air Park property are included in the BGRHD, just over 10% of the 

entire District. 

 The National Register of Historic Places Registration Form, supra n.1, (i.e., 

“BGRHD Application”) contains the information the Boards relied upon when 

voting to create the BGRHD. The BGRHD Application describes the BGRHD as 

follows: 

This 1,226-acre rural historic district consists of the historic African 
American rural community of Brown Grove, established in the 1870s 
by families that included formerly enslaved individuals. The 
boundaries encompass two discontiguous areas near the geographic 
center of Hanover County, separated by the Interstate 95 corridor and 
located about three quarters of a mile southeast of the corporate limits 
of the Town of Ashland. The district boundary excludes 
encroachments into the historic extents of the Brown Grove 
community, such as a county landfill, a concrete plant, a modern cul-
de-sac, and the Hanover County Airport.2 Although industrial and 
commercial development has approached the southern and western 
portions of the boundary, the district remains rural. 
 
BGRHD Application, at 4.  
 

 The BGRHD Application noted the destructive impact that the construction 

of Interstate 95 had on Brown Grove: 

 
https://www.dhr.virginia.gov/wp-content/uploads/2022/06/042-
5802_Brown_Grove_RHD_2022_NRHP_draftFINAL.pdf (hereafter “BGRHD 
Application”). 
2 Map 1 indicates the location of the landfill, two concrete plants and the Airport, 
as well as the Brown Grove Baptist Church, and the location of the residences of 
the three Plaintiffs.  
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The construction of Interstate 95 in the 1950s and 1960s divided the 
two halves of the discontiguous district; however, the highway project 
does fall within the district’s period of significance. The pattern of 
locating large infrastructure projects in minority communities could 
be construed as a traditional development pattern, though 
discriminatory. The division of Brown Grove by the interstate mirrors 
the devastation of Richmond's African American Jackson Ward 
community to the south by the same project.   
 
BGRHD Application, at 10. 
 
As the BGRHD Application notes, interstate highway projects have 

disrupted numerous Black and other disenfranchised communities, contributing to 

the disparities of treatment and impact experienced by these communities.3 The 

BGRHD was “one of the first Black communities adversely affected by the 

construction of Interstate 95, which began in the 1950s.”4  Proximity to Interstate 

95 has been cited as an important consideration for the location of the distribution 

center,5 but interstate highways have, among other things, perpetuated health 

 
3 See generally Deborah N. Archer, Transportation Policy and the 
Underdevelopment of Black Communities, 106 Iowa Law Review 2125, 2127, 
2136 (2021), available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3797364#. 
 
4 Sean Yoes, A Historic Black Community in the United States Resists Erasure, 
International Center for Transitional Justice, Apr. 18, 2022, 
https://www.ictj.org/node/35095. 
 
5 Id. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3797364
https://www.ictj.org/node/35095
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disparities and increased risks to personal safety due to increased traffic.6 The 

increased traffic from highways has also been found to have led to disproportionate 

air pollution in Black communities in the Northeast and Mid-Atlantic.7  

The BGRHD Application notes that construction of Interstate 95 not only 

divided Brown Grove but resulted in additional encroachments that further reduced 

the size of the community. BGRHD Application, at 4. Brown Grove’s reduction in 

size is graphically illustrated by Map 2. Map 2, produced at the same scale as Map 

1, contains an overlay of the boundary of the BGRHD from Map 1, together with 

other items on Map 1, including the location of encroachments such as the landfill, 

two concrete plants, the Airport, a truck stop (TA Travel) and construction 

materials recycling center;8 and the locations of Brown Grove Baptist Church and 

 
6See Thomas W. Sanchez, et al., Moving to Equity: Addressing Inequitable Effects 
of Transportation Policies on Minorities, A Joint Report of Center for Community 
Change and The Civil Rights Project – Harvard University, at 24-25 (2003), 
available at https://civilrightsproject.ucla.edu/research/metro-and-regional-
inequalities/transportation/moving-to-equity-addressing-inequitable-effects-of-
transportation-policies-on-minorities/sanchez-moving-to-equity-transportation-
policies.pdf. 
 
7 Archer, supra, n.3, 106 Iowa Law Review, at 2140. 
 
8 The truck stop and construction materials recycling center were cited as 
additional encroachments on Brown Grove in an article that appeared in the 
Washington Post Magazine section. See, Tyrese Coleman and Melody Schreiber, 
The Community of Brown Grove vs. Wegmans, Washington Post Mag., August 4, 
2021, available at https://www.washingtonpost.com/magazine/2021/08/04/why-
are-african-american-residents-this-small-town-determined-block-wegmans-
warehouse/. 
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the residences of the three Plaintiffs, onto a 1951 Map entitled “Yellow Tavern, 

Virginia, map 1951, 1:24000, United States of America by Timeless Maps, data 

U.S. Geological Survey” and purchased from an on-line vendor of images, Alamy, 

www.alamy.com.,  Image ID: 2EJ5732. 

The dramatic changes to Brown Grove since 1951 can be seen by flipping 

between Map 1 and Map 2 on a computer.9 Lewistown Road, which is named on 

Map 1, clearly connected the two pieces of BGRHD (on Map 2, Lewistown Road 

is the unnamed road that connects Ashcake Road with US-1 just south of the town 

of Lewistown). On Map 2, there are several dwellings indicated between the two 

pieces of BGRHD on Lewistown Road that apparently were destroyed when 

Interstate 95 or the truck stop were built. Moreover, Map 2 also shows that the two 

concrete plants were built on top of formerly existing footpaths that helped connect 

the Brown Grove community.10 The Hanover County Airport, also, was built on 

some top of those formerly existing footpaths. Id. 

 
9 Maps 1 & 2 were separately uploaded with the filing of this Brief Amici Curiae 
under the file name “Maps 1 & 2 for computer viewing.pdf”. 
 
10 The BGRHD Application describes those footpaths as follows: 
 

A 1938 topographic map shows an extensive network of paths through 
heavily wooded areas. Rather than connecting mainly to the principal 
state and county roads, these paths provided the most direct access by 
foot or horse from the small subsistence farmsteads and isolated 
dwellings to major hubs of community activity such as general stores, 
churches, and the Brown Grove School.  
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The BGRHD Application also describes some of the historic features found 

in the BGRHD, including gravesites, the Brown Grove School, and Ground Grove 

Baptist Church as follows: 

The district is notable for a number of small, private cemeteries. 
These appear to be either family or community cemeteries. Most are 
moderate-sized with 10 to 20 marked graves, though there is the 
possibility of unmarked graves. The varied markers include tablets, 
flush markers, and exposed concrete vaults. 
 
BGRHD Application, at 7. 
 
The district is locally significant in the area of Education for the site 
of the two-room Brown Grove School (ca. 1927), a focal point of the 
historically African American community directly across Ashcake 
Road from the Brown Grove Baptist Church. 
 
BGRHD Application, at 34. 

Based on oral history, the Brown Grove Baptist Church originated ca. 
1870 with six local men joining for outdoor services in a brush arbor 
located along Sliding Hill Road. In 1883, Edwin Brown conveyed a 
small parcel of 0.1 acre to church trustees Emmett Kinney, Botts 
Morris, and Walter Williams. Brown stipulated that the land should 
only serve as the site of a church and that the property would revert to 
him if the trustees did not follow through with a church building. This 
conveyance was the core of the property; the church later acquired 
additional land to form the current property of more than 2 acres. The 
congregants built the first church, a frame building, in 1920 or 
possibly earlier. Aerial photography from 1936 indicates that this 
building stood on the same spot as the present church. This first 
building burned in 1941. Construction of the current Gothic Revival 
brick church in 1945 may have made use of the foundation of the 
original church, given the similarity of location and size of their 

 
 

BGRHD Application, at 6. 
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respective footprints. Later, a parish hall expanded the footprint to the 
rear. 
 
BGRHD Application, at 42-43 (footnotes omitted). 

 In addition, the BGRHD Application describes the environmental justice 

issues the Court should be aware of when ruling on the merits of this appeal: 

Environmental Justice  
 
Like other historic African American communities across Virginia 
(e.g., Union Hill in Buckingham County11), Brown Grove has been 
the target of intrusive industrial, transportation, and extraction 
development o[ver] the course of several decades. This has called into 
action the concept of environmental justice, which seeks to distribute 
an equitable burden from these projects, to diverge from a history of 
disproportionate burden of these development projects on minority 
communities and avoid the ensuing disruption to historic settings, 
economics, and quality of life in these communities.12  
 
Despite a history of encroachments onto the fringes of the Brown 
Grove community (the Hanover County Municipal Airport, 1969; 

 
11 Union Hill, a predominantly African American community founded by 
Freedmen and Freedwomen following the end of the Civil War, was the site of a 
proposed compressor station for the now canceled Atlantic Coast Pipeline. See 
Friends of Buckingham v. State Air Pollution Control Bd., 947 F.3d 68, 92 (4th 
Cir. 2020) (“But environmental justice is not merely a box to be checked, and the 
Board’s failure to consider the disproportionate impact on those closest to the 
Compressor Station resulted in a flawed analysis.”). 
 
12 The siting of warehouses such as the Wegmans Distribution Center in minority 
communities is not uncommon. See Kaveh Waddell, When Amazon Expands, 
These Communities Pay the Price, Consumer Reports December 9, 2021, 
https://www.consumerreports.org/corporate-accountability/when-amazon-expands-
these-communities-pay-the-price-a2554249208/ (finding that nationally, 69 
percent of Amazon warehouses have a greater share of people of color living 
within a mile radius than the median, or typical, neighborhood in their metro 
areas.).  
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Interstate 95, early 1960s; dense suburban housing developments, 
1980s to present), the Brown Grove Rural Historic District retains its 
character. The dispersed rural community of dwellings on large 
parcels has largely remained in the possession of African American 
families for multiple generations, in many cases since the late 
nineteenth century. Even additional development in the heart of the 
district south of Ashcake Road will retain the integrity of significant 
archaeological sites through mitigation research and avoidance. 
Moreover, the community members convey cohesiveness and passion 
for a sense of place. The energy and dedication of residents and 
organizations such as the Brown Grove Historic Preservation Group 
in their pursuit of National Register district listing and strong voices 
of opposition to intrusive commercial development bear testament to 
the special character of this corner of Hanover County. 
 
BGRHD Application, at 45.  

The cumulative impacts on the Brown Grove community caused by these 

encroachments heighten the impact of additional development, such as the 

Wegmans Distribution Center at issue in this case. The potential harms to Plaintiffs 

caused by increased traffic, light pollution and noise, and the effect of these harms 

on Plaintiffs’ respective property values discussed below, Discussion, infra, at 17-

26 are not speculative but are an inevitable result of the increased traffic and 

activity associated with the construction and operation of the Wegmans 

Distribution Center. Despite these significant impacts, the Circuit Court’s ruling 

found that Plaintiffs’ harms were not sufficiently “particularized.” 

The Circuit Court’s ruling doesn’t just affect these Plaintiffs, but, also, risks 

restricting similarly impacted residents in other communities in Virginia from 

challenging actions of local zoning officials because their harms would not be 
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found to be sufficiently “particularized.” Therefore, if the harms alleged by 

Plaintiffs in this case are not sufficiently “particularized” to grant them standing, it 

is less likely that similarly situated members of the Brown Grove community—and 

other communities like it around the Commonwealth—could allege harms in the 

future that would be “particularized” enough to gain access to the courts,13 though 

they have borne and continue to bear a disproportionate amount of the burdens of 

development. These aspects explain why Amici urge this Court to reverse Circuit 

Court’s decision dismissing this case for lack of standing.  

 
 

 
13 The importance of ensuring access to the Courts to challenge zoning decisions 
cannot be understated. See, Talamini v. Allstate Ins. Co., 470 U.S. 1067, 1070–71 
(1985) (“Freedom of access to the courts is a cherished value in our democratic 
society. Incremental changes in settled rules of law often result from litigation. The 
courts provide the mechanism for the peaceful resolution of disputes that might 
otherwise give rise to attempts at self-help. There is, and should be, the strongest 
presumption of open access to all levels of the judicial system.”) (J. Stevens, 
concurring); Chambers v. Baltimore & O.R. Co., 207 U.S. 142, 148 (1907) (“The 
right to sue and defend in the courts is the alternative of force. In an organized 
society it is the right conservative of all other rights, and lies at the foundation of 
orderly government. It is one of the highest and most essential privileges of 
citizenship, and must be allowed by each state to the citizens of all other states to 
the precise extent that it is allowed to its own citizens.”) (citations omitted). 
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II. PLAINTIFFS HAVE ALLEGED ACTUAL OR POTENTIAL 
INJURIES DIFFERENT FROM THOSE OF THE GENERAL 
PUBLIC, THUS GIVING THEM STANDING TO HAVE THEIR 
CHALLENGE TO THE DECISION OF THE HANOVER COUNTY 
BOARD OF SUPERVISORS DECIDED ON THE MERITS.  

 
A. The Standard to Establish Standing in Declaratory Judgment 

Actions Challenging Decisions of Local Zoning Officials. 
 

In two decisions issued by this Court over the past two months, Anders 

Larsen Tr. v. Bd. of Supervisors of Fairfax Cnty., 872 S.E.2d 449, 452 (Va. 2022) 

and Seymour v. Roanoke Cnty. Bd. of Supervisors, No. 210721, 2022 WL 2069245 

at *4 (Va. June 9, 2022), this Court reiterated that the standard for determining 

standing in declaratory judgment actions challenging decisions of local zoning 

officials is the two-part test this Court articulated in Friends of the Rappahannock 

v. Caroline Cnty. Bd. of Sup’rs, 286 Va. 38, 743 S.E.2d 132 (2013): 

First, the complainant must own or occupy “real property within or in 
close proximity to the property that is the subject of” the land use 
determination, thus establishing that it has “a direct, immediate, 
pecuniary, and substantial interest in the decision.” Virginia Beach 
Beautification Comm’n v. Board of Zoning Appeals, 231 Va. 415, 
420, 344 S.E.2d 899, 902–03 (1986). 
 
Second, the complainant must allege facts demonstrating a 
particularized harm to “some personal or property right, legal or 
equitable, or imposition of a burden or obligation upon the petitioner 
different from that suffered by the public generally.” Virginia Marine 
Res. Comm’n v. Clark, 281 Va. 679, 687, 709 S.E.2d 150, 155 (2011) 
(internal quotation marks omitted); see also Virginia Beach 
Beautification Comm'n, 231 Va. at 419–20, 344 S.E.2d at 903 
(indicating that complainants must demonstrate that they stand to 
suffer a particularized harm not shared by the general public). 
Complainants do not need to establish that the particularized harm has 
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already occurred. Charlottesville Area Fitness, 285 Va. at 98, 737 
S.E.2d at 11–12 (“The General Assembly created the power to issue 
declaratory judgments to resolve disputes before the right is 
violated.”) (internal quotation marks omitted). 
 

Id., at 48–49, 743 S.E.2d at 137. This case involves the second prong of this test, 

where, with little discussion, and despite the requirements to accept Plaintiffs’ 

allegations as true, to draw any reasonable inferences in favor of Plaintiffs, and not 

evaluate the merits of the allegations, Seymour, 2022 WL 2069245, at *4, the 

Circuit Court found that the Plaintiffs’ allegations were speculative and/or failed to 

allege facts demonstrating actual or potential particularized harm to the Plaintiffs 

that were different from that suffered by the public generally.14 

The Circuit Court found that certain of the alleged injuries had “not yet 

occurred and may not occur.” E.g., J.A. 714-15, ⁋⁋ G-H. With little explanation, 

the Circuit Court went on to find that those injuries were “speculative.” Id. This is 

not the law. In Seymour v. Roanoke Cnty. Bd. of Supervisors, this Court confirmed 

that potential harms may satisfy the second prong of the Friends of the 

Rappahannock test:  

 
14 In both decisions rendered by the Circuit Court, that Court acknowledged that 
Defendants conceded that Plaintiffs satisfied the first prong of the Friends of the 
Rappahannock test (i.e., Plaintiffs live in close proximity to the Wegmans 
Distribution Center). J.A. 711; 801. Indeed, Plaintiffs live either directly across the 
street from the Air Park property where the Wegmans Distribution Center is being 
built (Plaintiffs Woodcock and Miller) or between 1,000 feet (Plaintiff Morgan) 
and 1,200 feet (Plaintiff Blose) from said property. J.A. 738, ⁋ 1. 
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Generally, a plaintiff is not required to allege that it has already 
incurred “particularized” harm in order to satisfy the second prong of 
the Friends of the Rappahannock test. See id. at 49, 743 S.E.2d 132. 
The second prong of the Friends of the Rappahannock test requires an 
“allegation of injury or potential injury not shared by the general 
public.” Id. (emphasis added). 
 
2022 WL 2069245, at *7.  

“Potential” is defined as “existing in possibility: capable of development into 

actuality.” Potential, Merriam-Webster Dictionary, https://www.merriam-

webster.com/dictionary/potential. That the injuries may occur in the future does 

not render them speculative. It is not speculative that construction of such a large 

distribution facility will increase traffic in the area, create light pollution and noise, 

and lower property values. 

Further, the Circuit Court found the specific injuries alleged by Plaintiffs 

were not sufficient to avoid demurrer because they were “suffered not just by 

Plaintiffs, but by the public generally.” J.A.  712-715; 802-03. Again, the Circuit 

Court misapplied the law. Particularized harm does not mean a harm uniquely felt 

by the plaintiff. “The fact that an injury may be suffered by a large number of 

people does not of itself make that injury a nonjusticiable generalized grievance. 

The victims’ injuries from a mass tort, for example, are widely shared, to be sure, 

but each individual suffers a particularized harm.” Spokeo, Inc. v. Robins, 578 U.S. 

330, 339 n.7, 136 S. Ct. 1540, 1548 (2016). Rather, as explained below, the 

injuries alleged in the Complaint and Amended Complaint will be suffered by the 
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individual plaintiffs due to their living in very close proximity to the Wegmans 

Distribution Center, rendering them “particularized harms” as required by the 

second prong of Friends of the Rappahannock.  

Significantly, this Court and lower Courts have recognized that certain 

harms experienced by persons residing in close proximity to the subject of a land 

use decision will always differ from those harms experienced by the general 

public. For example, in Seymour, this Court observed:  

The appellants have alleged that they have been harmed by the dust, 
noise, and light pollution because their homes are located in close 
proximity to the easement at issue. Members of the general public 
who do not live near the easement are unaffected by these conditions. 
 
2022 WL 2069245, at *6. 

See also Marsh v. Roanoke City, 107 Va. Cir. 220A (Roanoke County, 2021) 

(“Virginia Circuit Courts have also considered a variety of factors in deciding 

standing in zoning cases, including, without limitation, proximity, traffic, climate 

emissions and potential loss in value of the property.” (citing Carolinas Cement 

Co. v. Zoning Appeals Bd., 52 Va. Cir. 6, 14-15 (Warren County 2000))). 

B. Plaintiffs Have Alleged Sufficient Particularized Harms Different 
from Those Suffered by the Public Generally, Thus Establishing 
Their Standing to Pursue their Declaratory Judgment Action.  
 

 Each of the Plaintiffs has alleged particularized harms that are different from 

that suffered by the public generally. Those particularized harms include potential 

injuries caused by increased traffic, light pollution, noise, and decreased property 



18 

values, all cognizable particularized harms to establish standing. Seymour, supra, 

2022 WL 2069245, at *6; Marsh, supra, 107 Va. Cir. 220A. Each category of 

particularized harm is discussed below, with citations to the Joint Appendix and to 

materials appended hereto, to demonstrate the allegations in both the Initial 

Complaint and Amended Complaint “rise beyond mere speculation and suffice to 

allege standing.” Anders Larsen Tr., 872 S.E.2d at 453.15  

1. Increased Traffic. 

 Two of the Plaintiffs, Blose and Morgan, live in the Fox Head development. 

J.A. 2, ⁋ 1; J.A. 4, ⁋ 2; J.A. 738, ⁋ 1. To travel anywhere outside the Fox Head 

development, Plaintiffs Blose and Morgan must turn on to Sliding Hill Road. J.A. 

738, ⁋ 1. The closest access to Sliding Hill Road for both Plaintiffs Blose and 

Morgan is Countryside Lane. See Map 3.16 There is no traffic light at the 

 
15 As the Amended Complaint added no new causes of action, but merely added 
factual allegations, the additional factual allegations in the Amended Complaint 
relate back to the filing of the Initial Complaint. Vines v. Branch, 244 Va. 185, 
189, 418 S.E.2d 890, 893 (1992) (“Where an amendment introduces a new cause 
of action and makes a new or different demand not introduced in the original 
motion for judgment, the amended action will not relate back to the beginning of 
the action so as to toll the statute of limitations.”). 
  
16 Map 3 is substantially similar to the map attached as Exhibit 1 to the Initial 
Complaint, J.A. 30, and is an identical color version of the map found at J.A.207, 
which also includes the streets adjacent to the Air Park property and property 
boundaries of residences located near the Property. Overlain on Map 3, the map 
found at J.A. 207, are the locations of Plaintiffs’ residences.  
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intersection of Countryside Lane and Sliding Hill Road. See Photos 1 and 2.17 

Moreover, there is a sharp turn just to the north of the intersection, and a gentler 

curve to the south of the intersection making it very difficult for Plaintiffs Blose 

and Morgan to see oncoming traffic on Sliding Hill Road when approaching from 

Countryside Lane. Id., Map 3.  

 Plaintiffs Woodcock and Miller live immediately adjacent to and across the 

two-lane Ashcake Road from the Air Park property. J.A. 5, ⁋ 3; J.A. 738, ⁋ 1. Their 

driveway is directly across from the proposed gated emergency site access for the 

Wegmans Distribution Center. Map 3. Also, there are curves in Ashcake Road, 

both to the east and west of the Woodcock/Miller driveway. Id. See also Photo 3 

(looking west) and Photo 4 (looking east), making it very difficult for Plaintiffs 

Woodcock and Miller to see oncoming traffic on Ashcake Road when approaching 

from their driveway. J.A. 745, ⁋ 9. 

 Due to their need to access both Sliding Hill Road and Ashcake Road for 

everyday use, J.A. 738-39, ⁋ 1, Plaintiffs will personally suffer traffic-related 

harms not experienced by the general public, as the general public does not access 

these roads in the manner the Plaintiffs do and uses these roads much less 

frequently than do Plaintiffs. As depicted in Map 3 and Photos 1-4, the places 

 
17 All photographs attached to this Amicus Curiae brief were taken by the 
undersigned counsel on June 17, 2022, roughly between 3:15 PM and 4:30 PM. 



20 

Plaintiffs access these roads are located adjacent to curves, making it difficult for 

Plaintiffs to see the existing oncoming traffic. The amount of vehicular traffic will 

grow significantly once the Wegmans Distribution Center opens. As stated in the 

Amended Complaint, the increased traffic will injure Plaintiffs in a manner not 

shared by the general public: 

Wegmans estimates that the project will add an estimated 3,165 
vehicles per day seeking ingress and egress to the proposed facility in 
addition to the existing more than 16,000 vehicles per day traveling 
along Sliding Hill and Ashcake Roads. Wegmans estimates there will 
be an additional 275 vehicles in the morning peak hours (7 am to 9 
am) or 138 vehicles per hour (2.3 per minute) and 283 vehicles in the 
evening peak hours (4 pm to 6 pm) or 142 vehicles per hour (2.4 per 
minute). The remaining 20 hours in the 24 hour/day operation will 
generate an additional 2,607 vehicles or 130 vehicles per hour seeking 
ingress and egress to the proposed facility above and beyond the 
current excessive vehicle load on the adjacent roads frequented by the 
Plaintiffs. The new tractor trailer truck impact is estimated to be 860 
additional trucks per day on Sliding Hill Road seeking ingress and 
egress to the proposed Wegmans Distribution Facility, which averages 
an increase of approximately 36 trucks per hour. This dramatic 
increase in car and eighteen (18) wheeler tractor trailer truck traffic 
during all hours of the day and night will increase the travel time for 
the Plaintiffs leaving and returning to their residence and cause an 
increase in dangerous driving conditions on roads that are not 
designed for such a heavy volume of traffic. 
 
J.A. 739-40, ⁋ 1. 

 
Significantly, the number of additional vehicles in the morning and evening peak 

hours are set forth in the proffers approved by the Board on May 6, 2020. J.A. 91, 

⁋ 12, further demonstrating that the decision of the Board will cause the 

particularized harms to Plaintiffs related to increased traffic. In Anders Larsen 
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Trust, a case involving a facility much smaller than the Wegmans Distribution 

Center, neighbors’ diminished enjoyment of their property due to increased traffic 

on an adjacent public road contributed to the Court’s finding that the petitioners 

pled sufficient facts to allege standing. Anders Larsen Tr., 872 S.E.2d at 454. 

Plaintiffs will also likely suffer adverse health effects caused by increased 

traffic on Ashcake and Sliding Hill Roads. Increased motor vehicle (including 

trailer truck) traffic on the roadways by Plaintiffs’ properties will subject Plaintiffs, 

who reside within 300 to 500 meters (984.25 to 1,640.42 feet) of the roadways, to 

increased traffic-related air pollution and its associated health risks that are not 

suffered by the public generally.  In a special report, the Health Effects Institute, an 

independent, non-profit research institute funded by the U.S. Environmental 

Protection Agency and the motor industry, identified “an exposure zone within a 

range of up to 300 to 500 m from a major road as the area most highly affected by 

traffic emissions” and concluded that within this zone “the evidence is sufficient to 

support a causal relationship between exposure to traffic-related air pollution and 

exacerbation of asthma.” Health Effects Institute, Traffic-Related Air Pollution: A 

Critical Review of the Literature on Emissions, Exposure, and Health Effect, 

January 2010, executive summary at 10, available 

at https://www.healtheffects.org/publication/traffic-related-air-pollution-critical-

review-literature-emissions-exposure-and-health. It also found “suggestive 
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evidence of a causal relationship with onset of childhood asthma, nonasthma 

respiratory symptoms, impaired lung function, total and cardiovascular mortality, 

and cardiovascular morbidity . . . .” Id. 

2. Light Pollution. 

All the Plaintiffs alleged in the Amended Complaint that light pollution 

caused by the Wegmans Distribution Center will diminish the use and enjoyment 

of their respective properties and injure them in a manner that is different from or 

not suffered by the general public:  

The Plaintiffs Blose, and the Morgans have enjoyed the beauty of the 
night sky over the Air Park property in their neighborhood as they 
walk along Sliding Hill Road and within their subdivision adjacent to 
the Air Park property. The night sky light pollution caused by the 
increased height of Wegmans parking lot lighting (approximately 
double the height previously authorized for lights in this M-2c zoning 
district will destroy the scenic beauty of the night sky and diminish 
the quiet use and enjoyment of their property in a manner that is 
different from the public generally as the general public does not live 
in Plaintiffs [sic] neighborhood and will not be affected by light 
pollution caused by this 24/7 Wegmans operation. Woodcock/Miller 
and their property bordering Ashcake Road are similarly adversely 
affected by the visual effect of 6 story buildings and light pollution of 
the night sky due to their proximity to the Wegmans Distribution 
Facility, which injury is not suffered by the public generally. 
 
J.A. 741, ⁋ 3. 

 
The effect that light pollution will have on Plaintiffs’ use of their respective 

properties is demonstrated further by their proximity to the Wegmans Distribution 

Center as shown on Map 3 and by several photos. All 3 residences have a direct 
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line of sight to the Wegmans Distribution Center site. Map 3. The direct line of 

sight from the Woodcock and Miller residence is depicted in Photo 5, while the 

direct line of sight from the Blose residence is depicted in Photo 6. The impact of 

light pollution is also shown on Photo 7, which was taken on the Woodcock/Miller 

property near the end of the driveway as it intersects Ashcake Road, and Photo 8, 

which was taken from a fence abutting Ashcake Road approximately 60 feet west 

of the driveway.  

The proffers approved by the Board on May 6, 2020, raised the height of 

light poles that were permitted by the prior proffers in existence for the Air Park 

property, further demonstrating that the decision action of the Board will cause 

particularized harms to Plaintiffs related to light pollution. J.A. 759, ⁋ 81; compare 

J.A. 65, ⁋ 9 (1995 proffer limiting light poles to 25 feet) with J.A. 91, ⁋ 9 (proffers 

approved by the Board on May 6, 2020, limiting maximum of light poles to less 

than 45 feet).  

3. Noise. 

The Amended Complaint sets out two sources of noise that will diminish the 

use and enjoyment of Plaintiffs’ respective properties and injure them in a manner 

that is different from or not suffered by the general public: noise from the 

increased traffic on Sliding Hill Road and Ashcake Road, J.A. 740, ⁋ 1 and 

Discussion, supra, at 18-21; and noise from back up beepers emanating from 
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vehicles that will move about the Wegmans Distribution Center property (i.e., the 

Air Park property). J.A. 749, ⁋⁋ 24-26. Regarding the latter, the Amended 

Complaint discusses a noise test conducted by Hanover County staff simulating the 

noise generated by a single tractor trailer truck's back-up beeper at 8 different 

locations on the Air Park property with decibel readings taken in the right of ways 

of Ashcake and Sliding Hill Roads. J.A. 749, ⁋ 24. The County's "sound study" 

demonstrated that 7 of the 8 decibel results from the locations on the site violated 

the maximum decibel levels allowed on adjacent properties under the County 

Noise Ordinance, including on the properties of Plaintiffs Woodcock and Miller, 

Blose, and the Morgans. Id., ⁋ 26.  

That Plaintiffs will be injured by noise in a manner different from the 

general public is further demonstrated by their proximity to the Air Park property, 

and the direct line of sight between that property and Plaintiffs’ residences where 

noise from the Wegmans facility will travel. See, Map 3 and Photos 5-8. Moreover, 

none of the proffers approved by the Board restricted the hours when trucks can 

use back-up beepers, J.A. 89-94, which constitutes reversible error on the part of 

the Circuit Court since the Plaintiffs are entitled to present evidence at trial to show 

the Board’s decision was unreasonable. Riverview Farm Assocs. Virginia Gen. 

P'ship v. Bd. of Sup'rs of Charles City Cnty., 259 Va. 419, 428, 528 S.E.2d 99, 104 

(2000) (“The plaintiffs also were entitled to present evidence to support their 
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allegation that the proffered condition concerning the hours of operation of the port 

facility rendered the zoning unreasonable . . . .”). 

4. Reduction in Property Values. 

The Wegmans Distribution Center will drastically change the character of 

the area where Plaintiffs reside, from a forested and lightly populated residential 

and agricultural area to an area containing a large commercial facility. Before the 

Board approved the construction and operation of the Wegmans Distribution 

Center, the Air Park property was undeveloped. Compare BGRHD Application, at 

56 (aerial photograph showing site undeveloped) with Map 1 (overlaying Exhibit 1 

of the Initial Complaint onto the aerial photograph on page 56 of the BGRHD 

Application). When the Board approved the Wegmans project on May 6, 2020, the 

Board incorporated a “Conceptual Plan” depicting a land disturbance of 140 acres 

on the Air Park property, more than 64% of the property’s 217 acres. J.A. 23, ⁋ 80. 

Map 1 shows how drastic the change to the character of the area will be.  

In their Amended Complaint, Plaintiffs alleged that the Board’s approval of 

the Wegmans Distribution Center would diminish the value of their respective 

properties: 

Credible studies have shown, and testimony was received by the 
Board, that property values of the Plaintiffs will decline significantly 
directly caused by the proximity of their property to the construction 
and operation of massive facilities similar to the 1.7 million square 
feet Wegmans Distribution facility. 
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J.A. 743, ⁋ 6. 
 
A change in character from what was an entirely residential area to one with a 

commercial facility, coupled with allegations of diminished property values, has 

been found by this Court to grant standing to Plaintiffs who reside in the 

immediate vicinity. Anders Larsen Tr., supra, 872 S.E.2d at 453 n.2 (“We do hold 

that the allegation of diminished property values in this case, allegations made by 

the immediate neighbors of a proposed commercial establishment, a treatment 

center, in what had previously been an entirely residential neighborhood, are 

sufficient to survive dismissal on the basis of lack of standing.”); see also Marsh, 

supra, 107 Va. Cir. 220A (Circuit Court finds that “a reasonable inference exists” 

that property values of landowners living within 70 to 1483 feet from a property 

rezoned “could be impacted by the rezoning or reclassification of residences.”). 

Clearly, the Circuit Court erred when it ruled Plaintiffs’ allegations of diminished 

property values were “speculative.” J.A. 715, ⁋ H.  

C. The Court Should Reverse the Circuit Court’s Dismissal of 
Counts I-V of the Amended Complaint and Counts VII and VIII 
of the Initial Complaint.  

 
 The Circuit Court summarily dismissed Counts I-V of the Amended 

Complaint, on the identical ground that “Plaintiffs have failed to plead facts 

sufficient to establish a particularized harm which is ‘different from that suffered 

by the public generally,’" citing Friends of the Rappahannock, 286 Va. at 48. J.A. 
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802-03, ⁋⁋ A-E.18 Amici have shown that Plaintiffs pled facts to establish a 

particularized harm different from that suffered by the public generally as to 

increased traffic, light pollution, noise and reduction in property values, and the 

Circuit Court’s dismissal of these Counts should be reversed.  

 The Circuit Court dismissed Count VII of the Initial Complaint relating to 

violation of the County Noise Ordinance on the ground that “Plaintiffs have failed 

to plead facts sufficient to establish a particularized harm which is ‘different from 

that suffered by the public generally’”, citing Friends of the Rappahannock, and 

“[f]urthermore, the alleged harm is speculative in nature and not ripe for 

adjudication.” J.A. 714-15, ⁋ G. Amici have shown that Plaintiffs pled facts to 

establish a particularized harm different from that suffered by the public generally 

as to noise. Discussion, supra, at 17-26. Moreover, the fact that these alleged 

harms may happen in the future does not render them speculative or unripe for 

adjudication, as an allegation of potential injury is sufficient to establish standing 

under the second prong of Friends of the Rappahannock. Seymour, supra, 2022 

WL 2069245, at *6. As this Court has clearly stated, “[c]omplainants do not need 

to establish that the particularized harm has already occurred.” Friends of the 

 
18 The Circuit Court summarily dismissed Counts I-V of the Initial Complaint for 
the same reasons it dismissed Counts I-V of the Amended Complaint. J.A. 712-14, 
⁋⁋ A-E, but granted Plaintiffs leave to amend the Initial Complaint as to those 
counts. J.A. 715.  
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Rappahannock, 286 Va. at 49, 743 S.E.2d at 137 (citing Charlottesville Area 

Fitness Club Operators Ass'n v. Albemarle County Bd. of Supervisors, 285 Va. 87, 

98, 737 S.E.2d 1, 11-12 (2013)). 

 The Circuit Court dismissed Count VIII of the Initial Complaint alleging the 

Board’s approval of the Wegmans Distribution Center constituted a private 

nuisance on the ground that “Plaintiffs have failed to plead facts sufficient to 

establish a particularized harm which is ‘different from that suffered by the public 

generally’", citing Friends of the Rappahannock, and “[f]urthermore, the alleged 

harm is speculative in nature and not ripe for adjudication.” J.A. 715, ⁋ H. Amici 

have shown that Plaintiffs pled facts to establish a particularized harm different 

from that suffered by the public generally as to increased traffic, light pollution, 

noise and reduction in property values. Discussion, supra, at 17-26. Moreover, the 

fact that these alleged harms will happen in the future does not render them 

speculative or unripe for adjudication, as an allegation of potential injury is 

sufficient to establish standing under the second prong of Friends of the 

Rappahannock. Seymour, supra, 2022 WL 2069245, at *6; see also Friends of the 

Rappahannock, 286 Va, at 49, 743 S.E. 2d, at 137. (“The General Assembly 

created the power to issue declaratory judgments to resolve disputes before the 

right is violated.” (citing Charlottesville Area Fitness, 285 Va. at 98, 737 S.E.2d at 

7) (internal quotation marks omitted).  
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CONCLUSION 

 For the reasons set forth above, Amici respectfully urge this Court to reverse 

the Circuit Court’s dismissal of the Initial Complaint and Amended Complaint 

based on lack of standing. 

       Respectfully Submitted,  

 

       /S/Steven Fischbach 
       Steven Fischbach, VSB #94280 
       Virginia Poverty Law Center 
       919 E. Main Street, Suite 610 
       Richmond, Virginia 23219 
       (804) 351-5266 
       (804) 649-0974 (Fax) 
       steve@vplc.org  
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PHOTO 1 

 

Intersection of Sliding Hill Road and Countryside Lane looking North. 

 

PHOTO 2 

 

Intersection of Sliding Hill Road and Countryside Lane looking South. 
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PHOTO 3 

 

Ashcake Road looking West across from Woodcock/Miller Driveway. 

PHOTO 4 

 

Ashcake Road looking East from Woodcock/Miller Driveway. 
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PHOTO 5 

 

Line of sight from Woodcock/Miller Residence to Wegmans site (looking South). 

PHOTO 6 

 

Line of Sight from Blose Residence to Wegmans site (looking Northwest). 

App. 6



PHOTO 7 

 

Line of sight from 

driveway entrance to 

Woodcock/Miller 

property on Ashcake 

Road facing future 

emergency exit for 

Wegmans Distribution 

Center (looking South). 

 

 

 

PHOTO 8 

  

 

 

 

 

 

 

 

Line of sight from fence along Ashcake 

Road on southern boundary of 

Woodcock/Miler property 60 feet West 

of the driveway to Wegmans site 

(looking South). 
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