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Md. Inaction Can't Spur Dam Relicensing, DC Circ.
Told
By Keith Goldberg

Law360 (May 24, 2022, 4:27 PM EDT) -- The Federal Energy Regulatory Commission can't relicense
an Exelon Corp. hydroelectric dam based on Maryland's waiver of its authority to issue a water
quality certificate for the project, environmentalists told the D.C. Circuit on Monday.

 
FERC has defended its issuance of a new 50-year license to the 570-megawatt Conowingo Dam,
saying it properly incorporated the settlement between Exelon and Maryland environmental
regulators into its licensing decision, which included Maryland agreeing to waive its authority to issue
a water quality certificate for the dam after previously issuing one.

 
But the environmental groups — Waterkeepers Chesapeake, Lower Susquehanna Riverkeeper,
ShoreRivers and the Chesapeake Bay Foundation — told the D.C. Circuit in a reply brief Monday
that Section 401 of the Clean Water Act, which authorizes states to ensure projects meet their own
water quality standards, doesn't allow such a move.

 
The green groups, which are seeking to undo FERC's relicensing of the Conowingo Dam, said
Section 401 of the CWA makes clear that states can't use its waiver provision to withdraw existing
water quality certifications. But even if FERC was correct on that point, the argument is still
irrelevant, the groups said in their reply brief.

 
"Even if FERC were correct, [Section] 401(a)(1) prohibits FERC from issuing licenses unless
certification has been waived by a state's failure or refusal to act on a request for certification," the
environmentalists said in their brief. "Because a state that withdraws a certification has acted on the
certification request, the withdrawal of a certification does not authorize FERC to issue a license."

 
The groups also blasted FERC's contention that it fully considered potential environmental effects,
including sediment and nutrient buildup in the Chesapeake Bay, and reasonably determined that river
dredging advocated by the environmental groups would not be cost-effective.

 
The dispute centers on a 2018 license renewal application filed by Exelon for the Conowingo hydro
project, which is a dam that sits on the Lower Susquehanna River straddling Pennsylvania and
Maryland, just before the river empties into the Chesapeake. The groups argue that in relicensing
the dam, FERC ignored pollution cleanup requirements issued by Maryland environmental
regulators, as well as the dam's effects on water quality and on fish and other wildlife.

 
According to court documents, shortly after requesting the license renewal from FERC, the company
also requested and received a Section 401 water quality certification from the Maryland Department
of the Environment that, among other things, required Exelon to develop a plan to reduce levels of
nitrogen and phosphorous from upstream pollution in the dam's discharges, as well as monitor and
limit fish kills.

 
Exelon contested the conditions imposed in the certificate, but the parties later reached a settlement
in October 2019 that resolved all the issues relating to water quality certification, and the department
agreed to waive Section 401 certification, according to court documents.

 
While the settlement — alleged to have been negotiated behind closed doors — included some
payments, they fell from the initial financial obligation of roughly $172 million in payments a year to
just $30 million over 50 years. A study on the cost of dredging the reservoir behind the dam, which
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has become full of sediment — raising the risk of pollution and sediment plumes during major storms
— has indicated that it would cost $41 million a year, according to court documents.

In issuing the new license, FERC said that since the Maryland department had waived certification, it
didn't need to include any other requirements in the license beyond what it determined was
necessary to protect aquatic resources.

The green groups, which launched their D.C. Circuit challenge in June, claim that FERC has
approved a bad deal between Maryland and Exelon that lets the company pay only a fraction of the
necessary cleanup costs for the Susquehanna River and the Chesapeake. FERC can't issue a
hydroelectric license for a project that won't meet water quality standards, the groups say.

Maryland has backed FERC, telling the D.C. Circuit in April that the state was within its rights to
withdraw the water quality certificate. The state said FERC had appropriately respected its decision
and that the settlement in question included plenty of protections for water quality.

"Both FERC's and Exelon's briefs fail to show any concern for the Chesapeake Bay or the people who
use it and make a living from it, let alone any plan to restore it," Waterkeepers Chesapeake executive
director Betsy Nicholas told Law360 on Tuesday. "This is particularly disheartening when this year we
are seeing the lowest Bay crab populations since 1990 when scientists first started measuring the
populations. Additionally, we are facing a funding shortfall in the billions of dollars to restore the
harm resulting from Conowingo Dam's impact on the Susquehanna River and the Chesapeake Bay."

A FERC spokesperson declined comment Tuesday.

The Chesapeake Bay Foundation is represented in-house by Paul W. Smail and Brittany E. Wright.
The other environmental groups are represented by James S. Pew and Kathleen Riley of Earthjustice.

FERC is represented by staff attorney Scott R. Ediger.

Exelon is represented by David DeBruin of Jenner & Block LLP.

The Maryland Department of the Environment is represented by Maryland Assistant Attorney General
Jonathan E.C. May.

The case is Waterkeepers Chesapeake et al. v. FERC, case number 21-1139, in the U.S. Court of
Appeals for the District of Columbia Circuit.

--Additional reporting by Clark Mindock and Morgan Conley. Editing by Kelly Duncan.
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