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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
) 

                                                         )   PROJECT NOS.        P-405-106 
                                                         )                                        P-405-121 

 
INTERVENORS’ RESPONSE IN OPPOSITION TO THE JOINT MOTION OF 

MARYLAND DEPARTMENT OF THE ENVIRONMENT AND EXELON 
GENERATION COMPANY, LLC JOINT FOR RULING ON THE JOINT OFFER OF 

SETTLEMENT AND ISSUANCE OF LICENSE 
 

INTRODUCTION 

Before this Commission is a proposed settlement between Exelon Generation Company, 

LLC (Exelon) and the Maryland Department of the Environment (MDE) that would have 

catastrophic effects for the Chesapeake Bay and the people who depend on it. Exelon and MDE 

have filed a “Motion for a Ruling” on their proposed settlement; they ask the Commission to 

approve it and grant their request for a 50-year relicensing of the Conowingo Hydroelectric 

Project (“Conowingo Dam” or “the Dam”). Intervenors respectfully oppose the motion. 

Maryland has already issued a water quality certification for the Conowingo Dam under 

Clean Water Act § 401. This certification provides a realistic path forward to restoring the 

Chesapeake Bay and bringing it into compliance with water quality standards. The proposed 

settlement, in sharp contrast, would provide no assurance of this outcome. Designed to allow 

Exelon to dodge its obligations under the certification and avoid shouldering its fair share of the 

cost of cleaning up the silted-up reservoir behind the Dam, the proposed settlement would 

virtually ensure that the Chesapeake Bay—a national treasure that has been allowed to badly 

deteriorate and is now threatened with a serious and permanent loss of habitat, fish, and 

wildlife—cannot recover.  

MDE signed the proposed settlement only after Exelon raised arguments in these 

proceedings  (and before other bodies) that MDE’s statutory authority to issue a water quality 

certification for the Dam should be found “waived” under Hoopa Valley Tribe v. FERC, 913 

F.3d 1099 (D.C. Cir. 2019). Those arguments were meritless when Exelon raised them, and at 
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least three recent decisions by this Commission have now confirmed that Hoopa is not applicable 

to the facts of this case. See Village of Morrisville, Vermont, 173 FERC ¶ 61,156 (2020); KEI 

(Maine) Power Management (III) LLC, 171 FERC ¶ 62,043 (delegated order), modified, 173 

FERC ¶ 61,069 (2020); Turlock Irrigation District, 174 FERC ¶ 61,042 (2021). Contrary to the 

public interest in 2019, the proposed settlement is even more plainly inappropriate now. Indeed, 

concern about the proposed settlement in Maryland is so great that the Maryland Legislature is 

considering a bipartisan bill that would have the effect of requiring MDE to withdraw from it. 

Notably, Exelon and MDE filed their motion on February 23, 2021, 20 days after the Maryland 

House hearing on this bill and one day before the Maryland Senate Hearing. 

In their motion, Exelon and MDE claim the proposed settlement “benefits” the 

Chesapeake Bay and the Susquehanna River and that FERC needs to approve it promptly to 

prevent these “benefits” from “being eroded by the continued passage of time.” Motion at 2. 

Nothing could be farther from the truth. If approved, the settlement (which was crafted and 

entered into with no environmental or community input) would require Maryland to throw away 

its best—and perhaps only—chance to save the Bay. The Susquehanna River is the biggest river 

on America’s East Coast, and sediment and nutrients flowing over the Dam from the reservoir 

are the biggest obstacle to cleaning up the Bay. Frequent “scour” events routinely send pollution 

from the reservoir over the Dam and into the Bay, and climate change makes it all but inevitable 

that a major storm will cause a catastrophic scour event, doing permanent damage to the Bay and 

defeating all other cleanup efforts. It scarcely “benefits” the Bay, the Susquehanna River, or the 

public to lock this dangerous situation into place for 50 years by relicensing the Dam without 

requiring Exelon to make it safe. 

As explained in detail below, this Commission has ample reason to reject the proposed 

settlement and deny the issuance of the new license. In the alternative, new developments—

including the pending legislation in Maryland, this Commission’s proposed regulations to require 

financial assurance for major projects such as the Conowingo Dam, and the issuance of a draft 

water quality implementation plan indicating that there is no plan to pay for the necessary 

cleanup of the reservoir behind the Dam—all indicate that the Commission should at least not 

approve the proposed settlement as written. It is in the interest of all the parties, including Exelon 

and MDE as well as the many parties who were excluded from their proposed settlement, to 
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return to negotiations and reach an agreement that will protect the Bay, serve the public interest, 

and prevent the need for future litigation.   

ARGUMENT 

 

I. Approving the Settlement Would Require FERC and/or MDE To Act Unlawfully. 

 

By requesting that FERC approve the proposed settlement and relicense the Dam without 

the conditions in Maryland’s existing Water Quality Certification, Exelon and MDE are urging 

FERC to violate the Clean Water Act. Section 401(d) provides that the requirements set forth in 

“any” certification for a project “shall” become conditions on that project’s license. 33 U.S.C. 

§ 1341(d). Whether or not Exelon and MDE wish to acknowledge this fact, Maryland issued a 

valid Water Quality Certification for the Conowingo Dam in 2019 and has never withdrawn it. 

The Clean Water Act mandates that the requirements in this Certification become conditions in 

the license for the Dam. 

 

Exelon and MDE can neither nullify nor circumvent the requirements of § 401(d) by 

having MDE retroactively “waive its right to issue a CWA section 401 certification” pursuant to 

the proposed settlement. Proposed Settlement at 2. First, it is too late. MDE already has issued a 

Water Quality Certification, and waiving its “right” to do so now, will not change that reality. As 

long as the Certification exists its requirements must become conditions on Exelon’s license. 33 

U.S.C. § 1341(d). 

 

Second, to the extent the proposed settlement requires MDE to “waive” the existing 

Water Quality Certification in the sense of undoing, withdrawing, or nullifying it or absolving 

Exelon from meeting its requirements, the proposed settlement obliges MDE to perform an 

unlawful act. Clean Water Act § 401(a) provides for a waiver of its certification requirements 

only if the certifying state “refuses” or “fails” to act on an application for a water quality 

certification within a reasonable period of time. 33 U.S.C. § 1341(a). Far from either refusing or 

failing to act on Exelon’s application, MDE acted on it by issuing s Water Quality Certification 

in 2019. Because the Clean Water Act provides no statutory authority to “waive” § 401’s 

certification requirements for a certification that has already been issued, waiving § 401’s 
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requirements with respect to the Conowingo Dam would exceed MDE’s statutory authority and 

contravene the Clean Water Act. This Commission should not approve a settlement that requires 

MDE to perform an unlawful act. 

 

To be sure, that MDE cannot simply eliminate the Water Quality Certification in a 

private deal with Exelon does not mean MDE is powerless to withdraw or revise the Water 

Quality Certification. MDE’s regulations for water quality certifications under Clean Water Act 

§ 401 set forth the public participation requirements for issuing water quality certifications and 

for administrative appeals of such certifications. COMAR 26.08.02.10.Id.1 MDE may also have 

authority to amend the Water Quality Certification unilaterally under the procedures set forth 

Maryland’s Administrative Procedure Act. In no event, however, can MDE use a private deal 

with Exelon to simply eliminate, without any process at all, a final action taken through notice 

and comment rulemaking pursuant to Maryland’s authority under the Clean Water Act. By 

moving FERC to approve the proposed settlement, Exelon and MDE ask that this Commission 

bless their attempt to circumvent public participation requirements that Maryland put in place to 

comply with Clean Water Act § 401’s express mandate for public participation regulations, 33 

U.S.C. § 1341(a). 

 

It bears emphasis that all the requirements in Water Quality Certification are 

requirements MDE found “necessary” to assure compliance with water quality standards under 

Clean Water Act § 401(a). 33 U.S.C. § 1341(a). The Water Quality Certification states: 

 

The Department hereby certifies that the Project's operations and discharge into 
navigable waters will comply with applicable effluent limitations, other limitations, and 
water quality standards and requirements issued or approved under Sections 301, 302, 
303, 306, and 307 of the Clean Water Act or applicable State Law, provided that 
Licensee complies with all of the provisions, requirements, and conditions in this 
Certification. 
 

Water Quality Certification at 7 (emphasis added). To revise or undo these findings in 

compliance with its own regulations, MDE would need to provide a rational explanation for 

                                                 
1 Notably, Exelon and others have filed administrative appeals of the Water Quality Certification 
for the Conowingo Dam and those appeals are still pending. 
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reversing its conclusion that the Dam cannot comply without meeting the requirements in the 

Water Quality Certification, and both MDE’s decision and its explanation would be judicially 

reviewable. It is understandable, perhaps, that Exelon and MDE would prefer that MDE not have 

to provide an explanation for reversing the conclusions it reached in the Water Quality 

Certification and, likewise, would prefer that MDE’s reversal of its prior conclusions escape 

public comment and judicial review. It is precisely the purpose of public participation and 

judicial review requirements, however, to ensure that important government decisions are made 

responsibly, ethically, and in broad daylight. To the extent the proposed settlement would require 

MDE to withdraw, eliminate, or otherwise dispense with the Water Quality Certification, it 

contravenes Maryland’s regulations. More fundamentally, this Commission should not 

countenance an attempt by Exelon and MDE to circumvent public participation requirements. If 

MDE wishes to amend or withdraw the Water Quality Certification, it should go through the 

process established in Maryland’s own regulations and provide the rational public explanation 

for its decision that is the cornerstone of honest and non-arbitrary government decisionmaking in 

a democratic society.   

 

II. The settlement agreement as drafted cannot meaningfully address the concerns raised by 
MDE and Exelon in their motion 

 

The proposed settlement before the Commission is deficient, both in terms of the actions 

and finances laid out, and will not actually address the concerns MDE and Exelon raised in the 

motion. First, the moving parties raise concerns that approval of the settlement is necessary to 

begin ecological restoration under the settlement such as improvements to fish and eel passages. 

Motion at 3. While restoration efforts on the Susquehanna will be critically important to the 

health of the watershed, the settlement as written requires only a mere fraction of the cleanup (or 

equivalent financial contributions in lieu of a cleanup) that the existing Certification requires. 

Specifically, the proposed settlement would require pollution reductions (or payments in lieu of 

such reductions) worth only $25 million in funding for mussel restoration and $12 million related 

to Eel passage.2 To offer context, the § 401 Certification calls for payments in lieu of cleanup of 

                                                 
2 See Chesapeake Bay Commission, (November 8th, 2019) “MARYLAND-EXELON GENERATION 
SETTLEMENT AGREEMENT” Briefing Paper. 
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$172 million annually at a total of more than $7 billion dollars over 40 years.3 Given these 

figures, the total cash sum that the settlement provides for these particular ecosystem restorations 

represents only ½ a percent of the total payments in lieu that would be provided for in the § 401 

Certification.  

 

The Commission cannot and should not relicense the Conowingo Dam without 

considering “the protection, mitigation of damage to, and enhancement of, fish and wildlife 

(including related spawning grounds and habitat), the protection of recreational opportunities, 

and the preservation of other aspects of environmental quality,” 16 U.S.C. § 797(e), and without 

including in the Dam’s license “conditions for such protection, mitigation, and enhancement,” id. 

§ 803(j)(1).  

 

 At a minimum, FERC must consider how much less protection, mitigation, and 

enhancement would be provided by the Proposed Settlement compared to Maryland’s § 401 

Certification, which sets forth conditions Maryland has found necessary to assure compliance 

with the Clean Water Act. Relicensing the Dam with nothing more than the scant conditions for 

“protection, mitigation of damage to, and enhancement of, fish and wildlife (including related 

spawning grounds and habitat) … protection of recreational opportunities, and … preservation of 

other aspects of environmental quality” provided by the proposed settlement, id. § 797(e)(1), 

would contravene the Federal Power Act as well as FERC’s Settlement Guidelines, and would be 

arbitrary.  

 

Furthermore, Exelon and MDE raise climate-related concerns that in-fill material behind 

the Dam “can be impacted by storm events, which will likely increase in intensity as a result of 

climate change” and that issuance of the license and approval of the settlement attempt is a path 

to address this. Motion at 4. However, the proposed settlement that MDE and Exelon are 

attempting to push through will not begin to address the Conowingo Dam’s contribution to the 

Bay’s nutrient and sediment problems, as it must if the Bay TMDL goals are to be met. For 

                                                 
3 See Maryland Dept. of the Environment, Clean Water Act Section 401 Certification for the Conowingo 
Hydroelectric Project (2019) at 16, 
https://mde.maryland.gov/programs/Water/WetlandsandWaterways/Documents/ExelonMD/Conowingo
WQC 04-27-18.pdf  (last visited March 9, 2021). 
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decades, sediment and nutrients have accumulated behind the Conowingo Dam. Now, storms 

cause “scouring” events that wash these pollutants into the Susquehanna River and the 

Chesapeake Bay.4 There is simply no way to meet the Bay TMDL’s targets—reductions of 25 

percent, 24 percent and 20 percent respectively in nitrogen,  phosphorus, and sediment 

respectively—without substantially reducing the vast reservoir of the pollutants that Exelon has 

allowed to build up behind the Dam. 

 

The proposed settlement provides, at best, less than $30 million to address sediment and 

nutrient pollution over the Dam’s entire 50-year license, with only $500,000 for a study of 

dredging, but no actual dredging, mitigation, or remediation of the sediment. Proposed 

Settlement at 4. The actual cost of meaningfully reducing the nutrients and sediment behind the 

dam has been estimated at approximately $41 million each year.5  By allowing Exelon to avoid 

paying its fair share of the costs of cleaning up the nutrient and sediment from the Dam it 

operates, the proposed settlement starves the Bay TMDL of funding and ensures its targets will 

not be met. With climate change all but guaranteed to drive major storms and catastrophic scour 

events, the proposed settlement—which effectively ensures that the pollution behind the Dam 

will not be cleaned up—is a ticking climate bomb for the Bay and the people who use it. 

 

III. Strong voices on the climate and ecosystem impacts—including environmental groups, 
watermen, municipalities and recreationists—were entirely locked out of the settlement 
process, and this Commission is actively trying to address the lack of public participation 
in FERC proceedings. 

 

Relicensing the Conowingo Dam and determining the conditions placed on its new 50-

year license are issues of vital importance and concern to people throughout the United States, 

for whom the Chesapeake Bay is a national treasure. These decisions are especially important to 

the people in Maryland, Virginia, Pennsylvania, and New York who use the Bay and to the 

taxpayers of these states who will be asked to pick up Exelon’s share of the cleanup costs if 

                                                 
4 See Chesapeake Bay Program, Conowingo Dam, stating “During a major storm event, 20% to 30% of 
the sediment that flows into the Bay from the Susquehanna River is from material stored behind 
Conowingo Dam.” https://www.chesapeakebay.net/issues/conowingo dam (Accessed March 9, 2021). 
5 See Exhibit M to the Comments of Waterkeepers et. al. on the proposed settlement (explaining this cost 
estimate).  
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Exelon succeeds in shirking its obligations under the water quality certification. Particularly 

impacted are fishermen and watermen who get their livelihood from the Bay and the 

municipalities where quality of life is closely tied to the health of the Bay. Precisely because it 

has such importance for them, many of these stakeholders have been closely involved in the 

relicensing process since it began more than 11 years ago. 

 

For all of these stakeholders it was deeply disturbing to learn, on October 29, 2019, that 

MDE and Exelon were proposing to enter into a private deal, cutting them out of the process and 

disregarding their concerns. To make matters even worse, Maryland proposed to waive its 

authority under § 401 of the Clean Water Act and throw away its opportunity to make Exelon 

take on its fair share of the cost of cleaning up the reservoir behind its Dam and vast quantities of 

pollution that flow out of that reservoir and into the lower Susquehanna River and the 

Chesapeake Bay. Had these stakeholders been given an opportunity to participate in the 

settlement negotiations, they would have made clear that the proposed settlement is hopelessly 

inadequate, unlawful, and irresponsible. Having been excluded from the process, they must rely 

on this Commission to reject it. 

 

MDE’s decision to cut the public out of its crucial decisions on the certification is 

particularly troubling in light of the Commission’s recent moves to boost public participation, 

such as the establishment of an Office of Participation to aid communities, stakeholders and 

interested parties in the process of providing input in these vital processes.6 It also defeats the 

purpose of the public participation requirements in § 401. Congress could not have made clearer 

that it intended to require states to provide for public participation in the certification process. 

Section 401 expressly provides a state “shall establish procedures for public notice in the case of 

all applications for certification by it and, to the extent it deems appropriate, procedures for 

public hearings in connection with specific applications.” 33 U.S.C. § 1341(a). MDE 

promulgated such regulations, and they require it to provide public notice, a public hearing, an 

opportunity to submit written comments, a “written decision” reflecting MDE’s consideration of 

                                                 
6 See The Office of Public Participation; Notice of Workshop and Request for Panelists, 86 Fed. Reg. 
11764 (February 26, 2021). Available at https://www.govinfo.gov/content/pkg/FR-2021-02-26/pdf/2021-
04006.pdf. 
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the testimony and information presented. COMAR 26.08.02.10(B). If the proposed settlement is 

approved, however, MDE and Exelon will have successfully rendered these public participation 

requirements meaningless and worthless with respect to the Water Quality Certification for the 

Conowingo Dam by undoing it in a private deal for which MDE has provided no notice and no 

opportunity for comment or public participation. This Commission should not countenance the 

attempt by MDE and Exelon to circumvent Congress’ plainly expressed intent that the public 

have a chance to weigh in on the certification process by moving the important and substantive 

decisions into a private deal from which the public was completely excluded. 

 

The movants seek to defend the lack of public participation in their proposed settlement 

by arguing that approval will prevent them from being “mired” in litigation. Motion at 2. Exelon 

has not raised any meritorious claims in litigation, however, and it is not in the interest of 

Maryland or its citizens to accept an unnecessary settlement that grossly disserves their interests. 

See supra at 1-2; Village of Morrisville, Vermont, 173 FERC ¶ 61,156 (2020). The possibility of 

litigation over Maryland’s § 401 Water Quality Certification is no excuse for sacrificing the 

health of the Susquehanna, the health and biodiversity of the Bay, and the livelihoods of the 

fisherman and watermen who depend on the Bay. In any event, approving the settlement will not 

prevent litigation; rather, it will ensure that litigation remains the only recourse for the 

stakeholders MDE and Exelon excluded from the negotiations. The sole path forward to avoid 

further litigation while also protecting against environmental degradation at the Dam is to reject 

the proposed settlement—allowing for an adequate settlement process that includes all 

stakeholders. 

 

IV. There is currently a bill before the Maryland Legislature on this relicensing, signaling 
strong bipartisan concern for climate and sufficiency of settlement  

 

Currently, there are bipartisan bills before both houses of the Maryland legislature that 

would prevent the state of Maryland from entering into any agreement (such as the proposed 

settlement) in which the state waives its § 401 authority under the Clean Water Act.7 These bills 

                                                 
7 S.B. 540, 442nd Leg., Reg. Sess. (Md. 2021), 
http://mgaleg.maryland.gov/mgawebsite/Legislation/Details/Sb0540; H.B 427, 442nd Leg, Reg. Sess. 
(Md. 2021), http://mgaleg.maryland.gov/mgawebsite/Legislation/Details/HB0427?ys=2021RS.   
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signal that there are significant bipartisan concerns with the proposed settlement, and MDE’s 

proposed move to surrender its § 401 authority under the Clean Water Act, among other clean 

water protections at the Dam. 

 

It is difficult to view the motion, which Exelon and MDE filed literally in the midst of 

hearings on the bills, as anything other than an attempt to forestall the legislative process and 

prevent the Maryland legislature from acting to protect Maryland’s citizens from the impacts of a 

settlement that would be disastrous for them and for the Bay.  

 

V. The aging Conowingo Dam deserves consideration under any new FERC policies in 
terms of Financial Assurance 

 

On January 19th, 2021, FERC sought public comment on additional financial assurance 

measures for Hydroelectric Projects. The possibility of additional measures are being considered 

“to ensure that a licensee has the capability to carry out license requirements and maintain its 

projects in a safe condition.”8 As acknowledged by the parties in the motion, risks related to 

climate-attributable storms have increased at the Dam. Motion at 4. In 2018, heavy rainfall led to 

local governments coordinating voluntary evacuations near the dam, as well as the state 

expressing its plans to take action to prevent risks to public safety and environmental disaster—

including MDE moving to enforce the Certification and reduce sediment and nitrogen loads 

behind the dam.9 Inexplicably, MDE has attempted to enter into this settlement and issue a 

license that will not meaningfully address the still-salient concerns regarding these climate-

attributable storms and the precarious conditions at this aging Dam. Even if all the either flaws in 

the proposed settlement could be overlooked, the absence of adequate financial assurance to 

cover the enormous and increasing ecological and public safety risks from flooding and scour 

events are reasons to disapprove it.  

 

                                                 
8  See Financial Assurance Measures for Hydroelectric Projects, 86 Fed. Reg. 7081 (January 26, 2021). 
Available at https://www.govinfo.gov/content/pkg/FR-2021-01-26/pdf/2021-01613.pdf. 
9 See John Siciliano, Maryland Gov. Larry Hogan mobilizes for major disaster as dam begins to spill, 
N.Y. Tɪᴍᴇs (July 26, 2018) https://www.washingtonexaminer.com/policy/energy/maryland-gov-larry-
hogan-prepares-statewide-reponse-dam-failure. 
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VI. Maryland’s Phase III WIP is under review by the Biden administration and the movants 
should not rush the Commission into approving this settlement which would all but guarantee 
the WIP would not be met. 

 

As stated above, the settlement that MDE and Exelon are attempting to push through will 

not begin to address the Conowingo Dam’s contribution to the Bay’s nutrient and sediment 

problems. Sediment and nutrients have accumulated behind the Conowingo Dam for decades, 

and storms now cause scouring events that wash these pollutants into the Susquehanna River and 

the Chesapeake Bay. There is simply no way to meet the Bay TMDL’s targets without 

substantially reducing the reservoir of pollutants behind the Dam. The proposed settlement 

provides, at best, less than $30 million to address sediment and nutrient pollution over the entire 

50-year license, with only $500,000 for a study of dredging, but no actual dredging, mitigation, 

or remediation of the sediment.  

 

The Biden administration announced on January 20th, 2021 that it would be reviewing 

certain prior administration agency actions for possible repeal in accordance with the Executive 

Order: “Protecting Public Health and the Environment and Restoring Science to Tackle the 

Climate Crisis.”10 Among the actions listed in the order’s accompanying Fact Sheet was EPA’s 

December 19, 2019 Review of Maryland’s Phase III WIP.11 Maryland’s Phase III WIP 

specifically explains that it depends on reductions by Exelon of pollution behind the Conowingo 

Dam and that these will be spelled out in a separate Conowingo WIP.12 Perhaps the most notable 

aspect of the Conowingo WIP, however, is the admitted absence of any funding to pay for 

cleaning up the sediment and nutrients that have built up in the reservoir behind the Conowingo 

Dam.13 Indeed, the Conowingo WIP does not identify even a plan to obtain funding, stating 

                                                 
10 See Exec. Order No. 13990, 86 Fed. Reg. 7037 (2021). Available at 
https://www.govinfo.gov/content/pkg/FR-2021-01-25/pdf/2021-01765.pdf.  
11 See The White House, Fact Sheet: List of Agency Actions for Review, WH.gov (January 20th, 2021) 
https://www.whitehouse.gov/briefing-room/statements-releases/2021/01/20/fact-sheet-list-of-agency-
actions-for-review/ 
12 See Maryland Dept. of the Environment, Phase III Watershed Implementation Plan (August 23, 2019) 
https://mde.maryland.gov/programs/Water/TMDL/TMDLImplementation/Documents/Phase%20III%20
WIP%20Report/Draft%20Phase%20III%20WIP%20Document/Full%20Report Phase%20III%20WIP-
Draft Maryland 4.11.2019.pdf. 
13 See Chesapeake Bay Program, Conowingo Watershed Implementation Plan Financing Strategy, 
(December 10, 2020). 
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candidly: 

 

“The entire Conowingo WIP financing process is predicated on the 
responsibility of the public sector in general and the Bay States in particular to 
fund restoration activities. Without this obligation and commitment, the 
Conowingo WIP financing system will be very limited in scale and impact. 
There appears to be consensus that the public sector is responsible for funding 
and supporting the Conowingo WIP restoration activities, but as of yet, there 
is no clear indication of exactly how that consensus will translate into action. 
The scale and impact of the financing process will be extremely limited 
without this commitment.” 
 

Id. at 2. In light of the Phase III WIP’s dependence on a Conowingo WIP that is glaringly 

defective, it is all the more important to give the Biden administration an opportunity to conduct 

its review of the Phase III WIP before Maryland is locked into a settlement that will assure the 

WIP’s failure. In particular, EPA—under its new appointed leadership—should be allowed to 

weigh in.  

 

CONCLUSION 

 

Exelon and MDE are correct that the Chesapeake Bay is “a critical natural resource for the 

people of Maryland” and that “time is of the essence” in moving to protect and restore it. (). 

Approving the proposed settlement and issuing a 50-year license with stripped protections, 

reduced mitigation, and less enhancement will not lead to this outcome. To the contrary, it will 

assure that the Bay will not be protected or restored and, in all likelihood, will continue to 

deteriorate for at least the next half century. For the reasons given above and in the response to 

the motion filed by The Nature Conservancy, this Commission should deny the motion. The 

Commission should give careful consideration to the many serious defects in the proposed 

settlement and either disapprove it now or take such time as is necessary to evaluate the strong 

legal, scientific, and policy reasons against approving it. In the interest of moving the parties 

onto a path towards ecological and climate success under any license issued, the undersigned 

intervenors respectfully request that the Commission: (1) disapprove the proposed settlement; (2) 

                                                 
https://www.chesapeakebay.net/channel files/42484/short version cwip financing structure 2.19.20.pd
f   
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direct Exelon and MDE to restart settlement negotiations that include all stakeholders; and (3) 

grant a technical conference between all interested parties to ensure that key issues of scientific, 

technical and financial uncertainty are understood. 

 
 
Respectfully Submitted,  
 
/s/ James Pew_______ 
Attorney 
Earthjustice 
202-667-4500 
jpew@earthjustice.org 
Counsel for Waterkeepers Chesapeake and 
Lower Susquehanna Riverkeeper 
Association 

/s/ Betsy Nicholas______ 
Executive Director 
Waterkeepers Chesapeake 
800-995-6755 
betsy@waterkeeperschesapeake.org 

 
/s/ Ted Evgeniadis  
Riverkeeper 
Lower Susquehanna Riverkeeper Assn. 
717-478-1780 
lowsusriver@hotmail.com 

 
/s/ Zack Kelleher  
Sassafras Riverkeeper 
ShoreRivers, Inc. 
410-810-7556 x281 
zkelleher@shorerivers.org  
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