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JURISDICTIONAL STATEMENT 

This case challenges a final action of the U.S. Environmental Protection 

Agency and Administrator Andrew Wheeler (collectively, “EPA” or “Agency”), 

deciding to not revise the effluent limitation guidelines (“ELGs”) and associated 

effluent limitations and to not publish pretreatment standards for the Meat and 

Poultry Products industrial point source category. See 84 Fed. Reg. 57,019, 57,019 

(Oct. 24, 2019). Petitioners filed a petition for review in this Court within 120 days 

of EPA’s decision. See Pet’rs’ Pet. for Review, ECF No. 3-1 (Dec. 18, 2019). 

EPA’s decision represents the culmination of a statutorily mandated review 

process and gives rise to legal consequences affecting the rights and obligations of 

Petitioners and their members, among others. See generally Pet’rs’ Opp’n to Mot. 

to Dismiss, ECF No. 24. Thus, EPA’s decision is a reviewable final agency action, 

and this Court has jurisdiction to decide Petitioners’ challenge under 33 U.S.C. 

§ 1369(b)(1). See Am. Paper Inst. v. EPA, 660 F.2d 954, 956 (4th Cir. 1981) 

(explaining that 33 U.S.C. § 1369(b)(1) vests this Court “with the responsibility 

and authority for making a pre-enforcement examination of [ELGs]”). Jurisdiction 

is proper in this Court specifically because Petitioners Cape Fear River Watch, 

Rural Empowerment Association for Community Help, and Waterkeepers 

Chesapeake reside here. See 33 U.S.C. § 1369(b)(1). 

USCA4 Appeal: 19-2450      Doc: 40-1            Filed: 08/03/2020      Pg: 11 of 53



 

2 
 

STATEMENT OF THE ISSUES 

1. Whether EPA’s decision to not revise ELGs and associated effluent 

limitations is arbitrary and capricious, an abuse of discretion, or otherwise not in 

accordance with law, because EPA’s decision runs counter to the evidence before 

the Agency, and EPA did not provide a reasoned basis for its decision. 

2. Whether EPA’s decision to not promulgate pretreatment standards is 

arbitrary and capricious, an abuse of discretion, or otherwise not in accordance 

with law because EPA did not provide any basis for its decision, EPA entirely 

failed to consider an important aspect of the problem, and EPA’s decision runs 

counter to the evidence before the Agency. 

STATEMENT OF THE CASE 

The Clean Water Act (“CWA” or “Act”) requires EPA to establish 

increasingly stringent pollution limits for various categories of industrial polluters, 

based on advances in technology and according to set statutory schedules. Through 

these requirements, the Act ensures that industries use the most up-to-date and 

effective treatment technologies for reducing water pollution. EPA’s own evidence 

shows that the ELGs and effluent limitations lag behind the best technology 

available to polluters within the Meat and Poultry Products industrial point source 

category (“slaughterhouses”), many slaughterhouses already have reduced water 

pollution to levels well below EPA’s current standards, and a decision to impose 

industry-wide standards based on the pollution reductions attainable through the 
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use of today’s advanced technology would help to prevent the discharge of 

millions of pounds of harmful pollution into the nation's waterways streams each 

year. Despite this evidence, EPA has not updated ELGs and effluent limitations for 

slaughterhouses since at least 2004 and, for many slaughterhouses, since the mid-

1970s. Meanwhile, EPA has never promulgated pretreatment standards for 

slaughterhouses that discharge wastewater through publicly owned treatment 

works (“POTWs”).  

In 2019, EPA decided it was not appropriate to revise ELGs and associated 

effluent limitations or to promulgate pretreatment standards for slaughterhouses. 

Petitioners Cape Fear River Watch, Rural Empowerment Association for 

Community Help, Waterkeepers Chesapeake, Animal Legal Defense Fund, Center 

for Biological Diversity, Comite Civico del Valle, Environment America, Food & 

Water Watch, The Humane Society of the United States, and Waterkeeper Alliance 

(collectively, “Citizen Groups”) promptly sought review of EPA’s decision in this 

Court. Because EPA’s decision violates the CWA’s unambiguous mandates, 

conflicts with EPA’s own evidence, and puts people and the environment at risk, 

Citizen Groups respectfully ask this Court to vacate that decision.  

I. WATER POLLUTION FROM SLAUGHTERHOUSES 

At slaughterhouses across the country, workers kill animals, process 

carcasses into meat, and render scraps into salable products such as tallow, lard, 
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and meal. EPA, EPA-HQ-OW-2002-0014-2486, Technical Development 

Document (2004), at 1-2, 5-3 to 5-4 [JA__]. Slaughterhouses use large volumes of 

water to wash carcasses, rinse meat, and sanitize equipment and animal holding 

areas, generating wastewater with high levels of bacteria such as E. coli, various 

forms of nitrogen, and phosphorus, all of which come from cleaning solutions, 

urine and feces, and animal parts including blood, fat, and viscera. Id. at 6-1 to 6-

18 [JA__]; EPA, DCN8763, Preliminary Plan 14 (2019), at 3-10 [JA__]. 

Slaughterhouses dispose of polluted wastewater through one—or some 

combination—of three methods: (1) discharging directly into surface waters 

(“direct dischargers”), (2) sending their wastewater to POTWs for discharge into 

surface waters (“indirect dischargers”), or (3) spraying wastewater onto land. 

Technical Development Document, EPA-HQ-OW-2002-0014-2486, at 1-2, 16-3, 

16-5, 16-12 [JA__]. 

Every year, slaughterhouses discharge between 12.5 and 16.5 million 

pounds of nitrogen and 2.84 million pounds of phosphorus, collectively known as 

nutrient pollution, into surface waters in the United States. Preliminary Plan 14, 

DCN8763, at 3-4 to 3-5 [JA__]. According to EPA, “[n]utrient pollution is one of 

the most widespread, costly, and challenging environmental problems impacting 

water quality in the United States.” Id. at 3-3 [JA__]. The Chesapeake Bay, the 

Gulf of Mexico, Long Island Sound, and Puget Sound are among our nation’s 
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“particular[ly] importan[t],” iconic waterbodies imperiled by nutrient pollution. 

Water Environment Research Foundation (“WERF”), DCN8754, Striking the 

Balance Between Nutrient Removal in Wastewater Treatment and Sustainability 

(2011), at 2-1 [JA__] [hereinafter, “WERF Report”] (WERF is a nonprofit 

organization that funds and manages water quality research).  

EPA acknowledges that “[e]xcessive nitrogen and phosphorus in surface 

water can lead to a variety of problems, including . . . harmful algal blooms, with 

impacts on drinking water, recreation, and aquatic life.” EPA, Preliminary Plan 14, 

DCN8763, at 3-3 [JA__]. As described more fully below, Citizen Groups’ 

members fear for their health as a result of nutrient and other pollution from 

slaughterhouses in the waterbodies they enjoy visiting and from which they draw 

drinking water. See, e.g., Decl. of Kathy Phillips ¶ 8 (sworn to on July 24, 2020) 

(“Phillips Decl.”) (“I am deeply concerned that exposure to pollution from 

slaughterhouses could threaten my health, and this concern has fundamentally 

changed how I interact with the water near my home.”); Decl. of Kemp Burdette ¶ 

11 (sworn to on July 25, 2020) (“Burdette Decl.”) (“Along with over 300,000 

people living in Wilmington and the surrounding areas, including [Cape Fear River 

Watch (“CFRW”)] members, I drink water drawn from the Cape Fear River, 

downstream from [a slaughterhouse]. I am very concerned that my drinking water 

might be unsafe because of blue-green algal blooms in the river, and I know that 

USCA4 Appeal: 19-2450      Doc: 40-1            Filed: 08/03/2020      Pg: 15 of 53



 

6 
 

many CFRW members share these concerns.”); Decl. of Devon Hall ¶ 11 (sworn to 

on July 29, 2020) (“Hall Decl.”) (“I do not think that county water is any safer than 

well water; I am concerned that both water sources are contaminated with pollution 

from slaughterhouses and other industrial animal agriculture facilities.”). EPA 

itself has acknowledged that ammonia nitrogen can be toxic to fish and other 

aquatic organisms. Technical Development Document, EPA-HQ-OW-2002-0014-

2486, at 7-10 to 7-11 [JA__]. 

II. THE CLEAN WATER ACT 

The CWA sets a national goal of eliminating water pollution. 33 U.S.C. 

§ 1251(a)(1). In furtherance of this goal, the Act requires EPA to promulgate 

increasingly stringent pollution limits and pretreatment standards for certain 

classes and categories of industrial polluters and to revise these regulations to keep 

pace with advances in technology. See 33 U.S.C. §§ 1311(b)(2), 1314(b), 1316, 

1317(b)–(c); see also Sw. Elec. Power Co. v. EPA, 920 F.3d 999, 1005 (5th Cir. 

2019) (explaining that the CWA is “‘technology-forcing,’ meaning it seeks to 

‘press development of new, more efficient and effective [pollution-control] 

technologies’” (alteration in original) (citing Nat. Res. Def. Council, Inc. v. EPA, 

822 F.2d 104, 123 (D.C. Cir. 1987))). By mandating that EPA establish national 

minimum standards based on what is technologically achievable, the CWA 

guarantees “that similar point sources with similar characteristics” will achieve 
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similar pollution-reduction targets, regardless of their location. Nat. Res. Def. 

Council, Inc. v. Train, 510 F.2d 692, 709–10 (D.C. Cir. 1974) (citation omitted). 

A. Effluent Limitation Guidelines and Associated Effluent 
Limitations 

For facilities that discharge pollutants directly into surface waters, Congress 

directed EPA to promulgate pollution limits in the form of national, industry-

specific ELGs that then form the basis of specific effluent limitations included in 

individual wastewater discharge permits.1 33 U.S.C. § 1314(b) (directing EPA to 

publish regulations establishing ELGs “[f]or the purpose of adopting or revising 

effluent limitations”); see id. § 1311; see also Tex. Oil & Gas Ass’n v. EPA, 161 

F.3d 923, 927 (5th Cir. 1998) (explaining that Congress designed the CWA to 

eliminate water pollution “through a system of effluent limitation guidelines”). In 

practice, EPA develops ELGs and effluent limitations simultaneously “through the 

same procedures . . . and in the same document.” Am. Frozen Food Inst. v. Train, 

539 F.2d 107, 131 (D.C. Cir. 1976).  

The CWA requires EPA to determine “at least annually” whether revisions 

to existing ELGs are appropriate. 33 U.S.C. § 1314(b). To revise ELGs, EPA first 

must determine the amount of pollution reduction attainable by a particular 

 
1 Effluent limitations are “restriction[s] . . . on [the] quantities, rates, and 
concentrations of chemical, physical, biological, and other constituents which are 
discharged from [any discernable, confined, and discrete conveyance, such as a 
pipe] into navigable waters.” 33 U.S.C. § 1362(11); see id. § 1362(14). 
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industry through the application of appropriately advanced wastewater treatment 

technology. Id. § 1314(b)(1). Then, EPA must establish industry-specific minimum 

standards corresponding to the application of that technology. Id. § 1311(b)(2). 

Finally, permitting officials identify specific effluent limitations from EPA’s ELGs 

and incorporate those limitations into each facility’s wastewater discharge permit. 

Id. § 1342; see Waterkeeper All., Inc. v. EPA, 399 F.3d at 486, 491 (2d Cir. 2005) 

(“The specific effluent limitations contained in each individual . . . permit are 

dictated by the terms of more general [ELGs], which are separately promulgated 

by the EPA.”).  

To effectuate the CWA’s technology-forcing goal, ELGs for toxic and 

nonconventional pollutants such as total nitrogen and ammonia must reflect the 

“best available technology” or “BAT.”2  33 U.S.C. §§ 1311(b)(2), 1314(b)(2); see 

Sw. Elec. Power Co., 920 F.3d at 1006 (explaining that “BAT . . . has applied to 

existing, direct discharges of toxic and non-conventional pollutants since March 

31, 1989.”). BAT must be based, at a minimum, “on the performance of the single 

best-performing plant in an industrial field.” Sw. Elec. Power Co., 920 F.3d at 

1006 (citing Chem. Mfrs. Ass’n v. EPA, 870 F.2d 177, 226 (5th Cir. 1989)); see 

 
2 EPA’s ELGs for slaughterhouses separately regulate ammonia and “total 
nitrogen,” which is the sum of the different forms of nitrogen—including total 
Kjedahl nitrogen (comprised of ammonia and organic nitrogen) plus nitrite and 
nitrate. See Technical Development Document, EPA-HQ-OW-2002-0014-2486 at 
7-21[JA__]. 
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also Kennecott v. EPA, 780 F.2d 445, 448 (4th Cir. 1985) (“In setting BAT, EPA 

uses not the average plant, but the optimally operating plant, the pilot plant which 

acts as a beacon to show what is possible.”). Under certain circumstances, EPA 

may identify BAT as a technology not yet in use in the industry. See Kennecott, 

780 F.2d at 453 (explaining that “Congress . . . asked EPA to survey related 

industries and current research to find technologies which might be used to 

decrease the discharge of pollutants,” because “[p]rogress would be slowed if EPA 

were invariably limited to treatment schemes already in force at the plants which 

are the subject of the rulemaking”). However it is derived, BAT must represent 

“the gold standard for controlling water pollution from existing sources.” Sw. Elec. 

Power Co., 920 F.3d at 1003. 

B. Pretreatment Standards 

Unlike direct dischargers, indirect dischargers send their wastewater to 

POTWs, which collect and treat wastewater from various sources before 

discharging it into surface waters. If indirect dischargers fail to apply appropriately 

advanced wastewater treatment technology, POTWs may be unable to treat their 

wastewater, resulting in excess discharge of pollutants. See Chem. Mfrs. Ass’n, 870 

F.2d at 197. EPA repeatedly has acknowledged that some POTWs are unable to 

treat ammonia and other pollutants in slaughterhouse wastewater. See, e.g., 67 Fed. 
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Reg. 64,216, 64,227 (Oct. 16, 2002) (explaining that some POTWs “do not have 

nitrification capability” necessary to treat ammonia). 

To limit pollution from indirect dischargers, Congress directed EPA to 

publish guidelines that control and prevent the discharge of “any pollutant which 

interferes with, passes through, or otherwise is incompatible with [POTWs].” 33 

U.S.C. § 1314(g)(1). EPA must review these guidelines “at least annually” and 

revise them if appropriate. Id. In addition, Congress mandated that EPA establish 

pretreatment standards applicable to particular industries and revise those standards 

“from time to time,” keeping pace with advancing technology.3  Id. § 1317(b)(1).  

III. EPA’s WATER POLLUTION STANDARDS FOR 
SLAUGHTERHOUSES 

Despite EPA’s statutory obligations to review pollution standards at least 

annually and revise them as appropriate, the Agency has promulgated or updated 

ELGs for slaughterhouses only three times—shortly after the CWA was enacted in 

1974 and 1975, and about 30 years later in 2004. See 39 Fed. Reg. 7,894 (Feb. 18, 

1974); 40 Fed. Reg. 902 (Jan. 3, 1975); 69 Fed. Reg. 54,476 (Sept. 8, 2004). In 

1974 and 1975, EPA established ELGs for various meat slaughterhouses.4 See 39 

 
3 For simplicity and convenience, Citizen Groups refer to pretreatment guidelines 
and pretreatment standards collectively as “pretreatment standards.” 
4 See 40 C.F.R. § 432.2(g) (defining “meat” as “products derived from the 
slaughter and processing of cattle, calves, hogs, sheep, and any meat that is not 
listed under the definition of poultry”); id. § 432.2(i) (defining “poultry” as 
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Fed. Reg. 7,894; 40 Fed. Reg. 902. In 2004, as described below, EPA published 

and revised ELGs for “non-small” meat and poultry slaughterhouses.5 “Small” 

meat slaughterhouses are still subject to ELGs promulgated in the mid-1970s, and 

“small” poultry slaughterhouses are not subject to any ELGs at all. EPA has never 

published pretreatment standards for any slaughterhouses. 

A. EPA’s 2004 ELGs for Certain Slaughterhouses 

EPA’s 2004 ELGs governed non-small meat slaughterhouses and non-small 

poultry slaughterhouses. 69 Fed. Reg. at 54,488; see 40 C.F.R. Part 432. Applying 

the BAT standard, EPA required existing “non-small” meat slaughterhouses to 

meet a total nitrogen monthly average limit of 134 milligrams per liter (“mg/L”), a 

total nitrogen daily maximum limit of 194 mg/L, an ammonia monthly average 

 
“products derived from the slaughter and processing of broilers, other young 
chickens, mature chickens, hens, turkeys, capons, geese, ducks, [and] small 
game”).  
5 “Non-small” meat slaughterhouses are facilities that slaughter more than 50 
million pounds of animals each year, produce more than 50 million pounds of 
finished product each year, or render 10 million pounds or more per year of raw 
material. 69 Fed. Reg. at 54,488; see 40 C.F.R. §§ 432.10–432.107. “Non-small” 
poultry slaughterhouses include facilities that either slaughter more than 100 
million pounds per year in live weight killed or further process more than 7 million 
pounds of finished product per year. 69 Fed. Reg. at 54,484–85; see 40 C.F.R. §§ 
432.110–432.127. Meat and poultry slaughterhouses that do not meet these 
production thresholds are categorized as “small.” 69 Fed. Reg. at 54,484-85, 
54,488; see 40 C.F.R. §§ 432.10–432.107, 432.110–432.127.  
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limit of 4 mg/L, and an ammonia daily maximum limit of 8 mg/L.6  See 40 C.F.R. 

§§ 432.13, 432.23, 432.33, 432.43, 432.63, 432.73, 432.83, 432.93, 432.103. EPA 

required existing non-small poultry slaughterhouses to meet a total nitrogen 

monthly average limit of 103 mg/L, a total nitrogen daily maximum limit of 147 

mg/L, an ammonia monthly average limit of 4 mg/L, and an ammonia daily 

maximum limit of 8 mg/L. See 40 C.F.R. §§ 432.113, 432.123.  

B. EPA’s Most Recent Reviews & 2019 Decision 

In 2019, EPA published a summary of its most recent annual reviews.7 See 

84 Fed. Reg. at 57,019 (explaining that EPA summarizes the Agency’s annual 

reviews from 2016, 2017, and 2018 in Preliminary Plan 14).  In that summary, 

EPA announced that slaughterhouses are the leading industrial source of nitrogen 

water pollution without updated ELGs. See Preliminary Plan 14, DCN8763, at 3-4 

 
6 “Existing” slaughterhouses are facilities for which construction commenced 
before the publication of final regulations. See Technical Development Document, 
EPA-HQ-OW-2002-0014-2486, at 16-3 [JA__]. “New” slaughterhouses are 
subject to New Source Performance Standards, which represent the most stringent 
controls attainable through the application of the best available demonstrated 
control technology. 33 U.S.C. § 1316. 
7 EPA publishes biennial plans that both “establish[es] a schedule for the annual 
review and revision of promulgated [ELGs],”  33 U.S.C. § 1314(m)(1)(A), and 
summarizes and presents the results of EPA’s most recent annual reviews of ELGs 
and pretreatment standards. Preliminary Plan 14, DCN 8763, at 3-1 to 3-2 [JA __]. 
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to 3-6 figs.3-1 & 3-2 [JA__] (According to discharge monitoring report data, only 

steam electric power generating facilities, as a category of industrial polluters, 

generate more nitrogen than slaughterhouses—and EPA is in the process of 

updating ELGs for these facilities.). In addition, EPA found that half of the 

slaughterhouses surveyed in a national sample discharged an annual average total 

nitrogen concentration “well below the ELG monthly average.” Id. at 3-15 [JA__].  

The administrative record includes ample, robust, and reliable evidence 

demonstrating that revisions to ELGs and effluent limitations for slaughterhouses 

are necessary now, including spreadsheets with 2015 Discharge Monitoring Report 

(“DMR”) discharge concentrations and annual loads for slaughterhouses across the 

country. See Eastern Research Group, DCN8727, Meat and Poultry 2015 DMR 

and TRI Concentration Data (2018) [JA__] [hereinafter “2015 National Sample of 

Slaughterhouse Data”] (containing, among other things, a national sample of 97 

plants with total nitrogen data and 119 plants with ammonia data); Eastern 

Research Group, DCN8761, 2015 DMR Nitrogen Discharges in Chesapeake 

(2019) [JA__] [hereinafter, “2015 Chesapeake DMR Data”] (containing, among 

other things, the highest monthly average concentrations of total nitrogen for a list 

of facilities in the Chesapeake Bay watershed); Eastern Research Group, 

DCN8762, 2015 DMR Nitrogen Discharges in Mississippi-Atchafalaya (2019) 

[JA__] [hereinafter, “2015 Mississippi-Atchafalaya DMR Data”] (containing, 
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among other things, the highest monthly average concentrations of total nitrogen 

for a list of facilities in the Mississippi-Atchafalaya watershed).8 These 

spreadsheets compile DMR data, which direct dischargers must report, and which 

the Agency collects, through EPA’s ECHO website. Nutrient Review, DCN8632, 

at 2-2 to 2-3 [JA__]. EPA has explained that DMRs are “the most comprehensive 

data source quantifying pollutants discharged directly to surface waters” and 

characterized DMR data as “robust and reliable.” Nutrient Review, DCN8632, at 

2-2 to 2-3 [JA__]. 

In addition, EPA’s record includes information about modern, effective 

technologies that are either already in use by the best-performing slaughterhouses 

or in use by other industrial polluters and available to slaughterhouses. Eastern 

Research Group, DCN8726, NPDES Permit Information_CFR 430 and 432 (2018) 

[JA__] (containing discharge permits with technology information for 16 direct 

dischargers in EPA Regions 4 and 5); Nutrient Review, DCN8632, at 3-10 to 3-13 

[JA__] (containing treatment technology information for additional facilities not in 

EPA Regions 4 or 5); WERF Report, DCN8754 [JA__] (studying nutrient 

 
8 The regional spreadsheets provide “maximum” nitrogen concentrations, and an 
examination of these facilities’ DMR data through EPA’s Enforcement and 
Compliance History Online (“ECHO”) website confirms that these maximum 
concentrations represent the highest monthly average reported by each facility in 
2015. See ECHO, https://echo.epa.gov/ (last visited Aug. 3, 2020). 
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reductions attainable by various treatment technologies at POTWs); see also 

Preliminary Plan 14, DCN8763, at 3-3 to 3-18 [JA__]. 

Despite EPA’s own analyses and the overwhelming evidence in front of it, 

demonstrating the need to revise ELGs and effluent limitations and promulgate 

pretreatment standards for slaughterhouses, the Agency decided that 

slaughterhouses did not warrant new or revised effluent guidelines. See 84 Fed. 

Reg. at 57,019. 

SUMMARY OF THE ARGUMENT 

Slaughterhouses are major sources of water pollution. This pollution directly 

injures people and the environment, including Citizen Groups’ members. Injuries 

suffered by Citizen Groups’ members are traceable to EPA’s decision to not reduce 

pollution by revising ELGs and effluent limitations or promulgating pretreatment 

standards for slaughterhouses. These injuries would be redressed by a favorable 

judicial ruling vacating EPA’s decision. Therefore, Citizen Groups have standing. 

EPA’s decision is unlawful. EPA’s decision to not revise ELGs and 

associated effluent limitations for slaughterhouses is arbitrary and capricious for 

two reasons. First, it is contrary to the record evidence in three ways: (1) EPA 

ignored its own data showing that existing ELGs are far more lax than the CWA 

allows; (2) EPA ignored data showing that better pollution-reduction technology is 

available and, in fact, already in use by the best-performing slaughterhouses; and 
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(3) EPA ignored data showing that the industry as a whole, but particularly the 

worst-performing slaughterhouses, contribute an enormous quantity of pollution 

that threatens people and the environment. Second, EPA failed to provide any 

explanation, let alone a reasoned basis, for this decision. In addition, EPA’s 

decision to not publish pretreatment standards is arbitrary and capricious because it 

lacks any rational basis, cannot be supported by an alleged lack of evidence, and 

conflicts with EPA’s own longstanding conclusions that pretreatment is necessary 

for slaughterhouse pollutants.  

For these reasons, Citizen Groups respectfully ask this Court to vacate 

EPA’s decision and remand it to the Agency for further consideration.9 

STANDING 

Citizen Groups have standing to bring this challenge. To establish standing 

to sue on behalf of its members, an association must show three things: first, the 

interests it seeks to protect are germane to the association’s purpose; second, 

neither the claim asserted nor the relief requested requires the participation of 

individual members in the lawsuit; and third, the association’s members would 

have standing to sue in their own right. Am. Canoe Ass’n v. Murphy Farms, Inc., 

326 F.3d 505, 517 (4th Cir. 2003) (quoting Hunt v. Wash. State Apple Advert. 

 
9 To be clear, Citizen Groups are challenging EPA’s 2019 decision to not revise 
these standards for slaughterhouses, and not a failure to complete revision of said 
standards in 2019. 
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Comm’n, 432 U.S. 333, 343 (1977)). “[T]he presence of one party with standing is 

sufficient to satisfy Article III’s case-or-controversy requirement.” Bostic v. 

Schaefer, 760 F.3d 352, 370 (4th Cir. 2014) (quoting Rumsfeld v. Forum for Acad. 

& Inst’l Rights, Inc., 547 U.S. 47, 52 n.2 (2006)).  

 Citizen Groups clearly satisfy this test. First, Citizen Groups bring this 

challenge to protect people and the environment from high levels of slaughterhouse 

pollution, and the protection of people and the environment is an interest germane 

to each association’s purpose. See, e.g., Decl. of Robin Broder ¶ 2 (sworn to on 

July 30, 2020) (“When necessary, [Waterkeepers Chesapeake] engages in litigation 

to reduce pollution, improve water quality, and restore a healthy aquatic habitat.”); 

Burdette Decl. at ¶ 7 (“Members guide our priorities, and they have encouraged us 

to combat pollution from industrial animal agriculture, including 

slaughterhouses.”); Decl. of Daniel E. Estrin ¶ 9 (sworn to on July 30, 2020) (“The 

interests we seek to advance in this action fall squarely within Waterkeeper’s 

mission,” in part, because “Waterkeeper and [its members] are steadfast and 

powerful voices for drinkable, fishable, and swimmable waters.”). Second, this 

lawsuit does not require the participation of Citizen Groups’ individual members 

because neither the claims asserted not the relief sought requires individualized 

proof. See United Food & Commercial Workers Union Local 751 v. Brown Grp., 

Inc., 517 U.S. 544, 546 (1996) (citing Hunt, 432 U.S. at 343) (explaining that 
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“‘individual participation’ is not normally necessary when an association seeks 

prospective or injunctive relief for its members”). Third, as discussed below, 

Citizen Groups’ members would have standing to sue in their own right. 

 To demonstrate that their members would have standing to sue in their own 

right, Citizen Groups must satisfy another three-part test: first, their members have 

suffered an actual or threatened injury; second, that injury is traceable to EPA’s 

decision; and third, the injury is likely to be redressed by a favorable judicial 

ruling. Am. Canoe Ass’n, 326 F.3d at 517 (citing Valley Forge Christian Coll. v. 

Ams. United for Separation of Church & State, Inc., 454 U.S. 464, 472 (1982)). 

Citizen Groups easily satisfy this second test. Indeed, as this Court has explained, 

“[i]n the environmental litigation context, the standing requirements are not 

onerous.” Am. Canoe Ass’n, 326 F.3d at 517. 

 First, Citizen Groups’ members unquestionably have suffered actual or 

threatened injuries, because they use or wish to use waterbodies that receive 

pollution from slaughterhouses, and they are “persons for whom the aesthetic and 

recreational values of [those waterbodies] will be lessened by the challenged 

activity.” Id. at 517 (internal quotation marks omitted) (quoting Friends of the 

Earth, Inc. v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 183 (2000)); see, e.g., 

Decl. of Lori Ann Burd ¶ 10 (sworn to on July 20, 2020) (“I would like to be able 

to swim in [the Cowlitz and the Lower Coweeman Rivers], but I am not confident 
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that it is safe to do so. I fear that exposure to slaughterhouse effluent could threaten 

my health.”); Phillips Decl. at ¶ 8 (“If my kayak ever overturned in the Wicomico 

River, I would need to take a very long shower afterward, and I would fear for my 

health, because there is a poultry slaughterhouse [that indirectly discharges 

pollution upstream].”); Decl. of Nancy Thompson ¶ 12 (sworn to on July 27, 2020) 

(“I am concerned that my future recreational enjoyment of paddling the [Des 

Moines River] will be diminished if [a slaughterhouse in Ottumwa, Iowa] 

continues to discharge high levels of pollution, which I fear it likely will, as a 

result of EPA’s 2019 decision not to revise water pollution control standards [for 

slaughterhouses].”).  

 Second, the injuries suffered by Citizen Groups’ members are traceable to 

EPA’s decision. “[T]o satisfy the traceability requirement, [r]ather than pinpointing 

the origins of particular molecules, a plaintiff must merely show [discharge of] a 

pollutant that causes or contributes to the kinds of injuries alleged in the specific 

geographic area of concern.” Am. Canoe Ass’n, 326 F.3d at 520 (internal quotation 

marks omitted) (quoting Friends of the Earth, Inc. v. Gaston Copper Recycling 

Corp., 204 F.3d 149, 161 (4th Cir. 2000)). Citizen Groups have made such a 

showing here. See, e.g., Decl. of Nelson Brooke ¶ 11 (sworn to on July 30, 2020) 

(“I am aware that [a slaughterhouse in Blountsville, Alabama] discharges 

wastewater with high levels of nitrogen, phosphorus, bacteria, and other pollutants 
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into Graves Creek . . . . I am also aware of information indicating that these 

discharges have negatively affected water quality in Graves Creek and the Locust 

Fork.”); Burdette Decl. at ¶ 9 (“I regularly paddle just downstream of [a] 

slaughterhouse’s discharge point, and I have observed specific and distressing 

evidence of pollution coming from the slaughterhouse, including an unpleasant 

odor, visible solids, and foamy residue.”); Decl. of Danielle Wirth ¶ 5 (sworn to on 

July 19, 2020) (“Wirth Decl.”) (“[S]laughterhouses release high levels of nitrogen 

. . . which promote[s] algae growth; algae, in turn, depletes dissolved oxygen levels 

and endangers aquatic species.”). 

 Third, the injuries suffered by Citizen Groups’ members will be redressed by 

a favorable judicial decision. To satisfy this element of standing, Citizen Groups 

“need only show that [their members] ‘personally would benefit in a tangible way 

from the [C]ourt’s intervention.’” Sierra Club v. Dep’t of the Interior, 899 F.3d 

260, 284 (4th Cir. 2018) (quoting Friends of the Earth, 204 F.3d at 162). Citizen 

Groups easily meet this burden. See, e.g., Phillips Decl. at ¶ 11 (“If EPA were to 

fulfill its legal responsibility to publish appropriate pollution standards for 

slaughterhouses, I would no longer feel so worried about wading, swimming, or 

accidentally tipping my kayak in the waters near my home that receive pollution 

from slaughterhouses.”); Wirth Decl. at ¶ 14 (“I am confident that stronger water 

pollution standards for slaughterhouses would allow species and habitats to begin 
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to recover, and, in time, I might feel safe recreating in the waterbodies near my 

home again.”). 

STANDARD OF REVIEW 

Under the Administrative Procedure Act  5 U.S.C. §§ 701–706, an agency 

action shall be set aside if it is “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). Agency action is 

arbitrary and capricious if the agency “has relied on factors which Congress has 

not intended it to consider, entirely failed to consider an important aspect of the 

problem, offered an explanation for its decision that runs counter to the evidence 

before the agency, or is so implausible that it could not be ascribed to a difference 

in view or the product of agency expertise.” Motor Vehicle Mfrs. Ass’n of U.S. v. 

State Farm Mut. Auto. Ins., 463 U.S. 29, 43 (1983). To survive arbitrary and 

capricious review, an agency must show that it examined “the relevant data and 

articulate[d] a satisfactory explanation for its action including a ‘rational 

connection between the facts found and the choice made.’” Id. (quoting Burlington 

Truck Lines v. United States, 371 U.S. 156, 168 (1962)). A court “may not supply a 

reasoned basis for the agency’s action that the agency itself has not given.” Id. 

(citing SEC v. Chenery Corp., 332 U.S. 194, 196 (1947)). 
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ARGUMENT 

I. EPA’s DECISION TO NOT REVISE SLAUGHTERHOUSE ELGs IS 
ARBITRARY AND CAPRICIOUS 

EPA’s decision to not revise ELGs and associated effluent limitations for 

slaughterhouses is arbitrary and capricious for two reasons. First, EPA’s decision 

“runs counter to the evidence before the [A]gency,” showing that (1) existing 

ELGs no longer reflect BAT; (2) better pollution-reduction technology is available 

and in use; and (3) slaughterhouses generate an enormous quantity of pollution that 

puts people and the environment at risk. See State Farm, 463 U.S. at 43. Second, 

EPA failed to provide any explanation, let alone a reasoned basis, for its decision 

to not revise the slaughterhouse ELGs and effluent limitations. Appalachian Power 

Co. v. Train, 545 F.2d 1351, 1365 (4th Cir. 1976) (finding that “the grounds upon 

which the agency acted must be clearly disclosed in, and substantiated by, the 

record”) abrogated in nonrelevant part by EPA v. Nat'l Crushed Stone Ass’n, 449 

U.S. 64 (1980). Accordingly, EPA’s decision must not stand. 

A. EPA’s Decision to Not Revise Slaughterhouse ELGs Runs 
Counter to Evidence Before the Agency Showing that the ELGs 
Do Not Reflect the Best Available Technology 

Ample information in the record and well-known to EPA shows that 

slaughterhouse ELGs and effluent limitations do not reflect BAT. Therefore, 

revision is necessary to bring the ELGs into alignment with the statutory standard, 

and EPA’s decision to not undertake that revision is unlawful. Waterkeeper All., 
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Inc., 399 F.3d at 522-523 (finding EPA’s decision to not set certain effluent limits 

arbitrary and capricious “since there [was] . . . evidence in the record suggesting” 

that the limits were necessary and EPA had not “attempted, in any way, to explain” 

why it decided to not promulgate such limits). The record demonstrates that EPA 

could prevent millions of pounds of nitrogen and ammonia pollution from reaching 

rivers and streams across the country by requiring all slaughterhouses to meet 

ELGs and effluent limitations based on the pollution reductions achieved by the 

best-performing slaughterhouses, the technology basis for more stringent limits 

exists, and the industry as a whole contributes an outsized portion of the harmful 

and costly nutrient pollution affecting the nation’s waterways. EPA’s decision thus 

runs counter to the evidence in the record, and it is unlawful. 

1. EPA’s data show that existing ELGs lag behind pollution 
reductions achieved consistently by the industry’s cleanest 
plants and thus do not reflect best available technology. 

The slaughterhouse discharge data compel a decision to revise the 

slaughterhouse ELGs and effluent limitations for three reasons. The annual average 

discharge concentrations and the highest monthly average concentrations reported 

by slaughterhouses confirm that existing ELGs do not reflect BAT, and the total 

annual pollution loads show that facilities that lag behind the best-performing 

plants discharge an enormous and disproportionate quantity of pollution.  
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First, data analyzed by EPA show that existing ELGs allow slaughterhouses 

to discharge a far higher amount of pollution than the levels currently achieved by 

the industry’s average or best performers, indicating that existing ELGs no longer 

represent the “best available technology.” EPA reviewed DMR data for a national 

sample of slaughterhouses, including total nitrogen annual average discharge 

concentration and annual load data for 97 plants, and ammonia annual average 

discharge concentration and annual load data for 119 plants, all for calendar year 

2015. See 2015 National Sample of Slaughterhouse Data, DCN8727, Conc – 

Nitrogen & Conc – Ammonia tabs [JA__]. The existing ELGs set monthly average 

limits on total nitrogen of 103 mg/L (for facilities that process poultry) and 134 

mg/L (for facilities that process meat), as well as a monthly average ammonia limit 

of 4 mg/L (for both poultry and meat plants). See 40 C.F.R. §§ 432.13, 432.23, 

432.33, 432.43, 432.63, 432.73, 432.83, 432.93, 432.103. 

EPA found that the median annual total nitrogen concentration reported by 

the 97 slaughterhouses in EPA’s national sample—32.8 mg/L—is “well below the 

ELG monthly average.” Preliminary Plan 14, DCN8763, at 3-15 [JA__]. Courts 

have established that the BAT standard requires EPA to “use[] not the average 

plant, but the optimally operating plant, the pilot plant which acts as a beacon to 

show what is possible,” Kennecott, 780 F.2d at 448. Here, even the average plants 
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perform better than the ELGs, according to the median slaughterhouse in EPA’s 

national sample. 

A closer look at the best-performing group of slaughterhouses—putting 

aside the optimally performing plant for the sake of argument —further 

demonstrates the arbitrary and capricious nature of EPA’s decision. The 97 

slaughterhouses reporting 2015 total nitrogen data in EPA’s national sample 

consist of 42 meat plants and 55 poultry plants, while the 119 slaughterhouses 

reporting 2015 ammonia data consist of 59 meat plants and 60 poultry plants.10 See 

2015 National Sample of Slaughterhouse Data, DCN8727, Conc- DMR Nitrogen 

and Conc- DMR Ammonia tabs [JA__]. Table 1 summarizes the 25 percent of 

facilities with the lowest discharge concentrations for the two subgroups of 

slaughterhouses (meat and poultry).  

 
10 Meat and poultry plants were distinguished by using Standardized Industrial 
Classification, or SIC, codes, which were provided for each facility in EPA’s 
spreadsheets. The ELGs for meat plants apply to facilities with SIC codes of 2011 
(Meat Packing Facilities), 2013 (Sausages and Other Prepared Meats), 2047 (Dog 
and Cat Food), 2048 (Prepared Feed and Feed Ingredients for Animals and Fowls, 
Except Dogs and Cats), and 2077 (Animal and Marine Fats and Oils). 40 C.F.R. § 
432.1. The ELGs for poultry plants apply to facilities with the SIC code of 2015 
(Poultry Slaughtering and Processing). Id. 
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Table 1. 2015 Annual Average Discharge Concentrations of Total Nitrogen and 
Ammonia for the Best Performers in EPA’s National Sample of Slaughterhouses11 

Type of 
Slaughterhouse12 
(No. of Facilities) 

Monthly Average ELG 
Limit 

2015 Annual Average 
Concentration for Best 
Performing Quartile 

Total Nitrogen 

Meat (42) 134 mg/L 
1.8 mg/L 

(11 facilities) 

Poultry (55) 103 mg/L 
6.3 mg/L 

(14 facilities) 
Ammonia 

Meat (59) 4 mg/L 
0.12 mg/L 

(15 facilities) 

Poultry (60) 4 mg/L 
0.16 mg/L 

(15 facilities) 
  
 This table shows that for meat plants, the existing total nitrogen limit (134 

mg/L) is over 74 times higher than the average concentration discharged by the 

best performers (1.8 mg/L). For poultry plants, the existing total nitrogen limit 

(103 mg/L) is over 16 times higher than the average concentration discharged by 

the best performers (6.3 mg/L). Similarly, the existing ammonia limit for either 

type of plant (4 mg/L) is over 33 times higher than the average discharged by the 

best-performing meat plants (0.12 mg/L), and 25 times higher than the average 

discharged by the best-performing poultry plants (0.16 mg/L). This is not a close 

 
11 DCN8727, “Conc - DMR Nitrogen” and “Conc – DMR Ammonia tabs.” Supra 
note 10. 
12 Supra note 10. 
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call justifying further study; instead, these data show that existing ELGs and 

effluent limitations are wildly outdated and warrant prompt revision. 

 Second, looking beyond annual average concentrations, the record shows 

that the best performers consistently discharge far less pollution than the existing 

ELGs allow. Since EPA sets ELGs at levels that plants can meet at all times, 

revised ELGs and effluent limitations are clearly warranted. The record includes 

DMR data providing the highest monthly average nitrogen concentrations reported 

in 2015 by slaughterhouses and other industries located in the Chesapeake Bay and 

Mississippi-Atchafalaya watersheds.  2015 Chesapeake DMR Data, DCN8761 

[JA__]; 2015 Missisissippi-Atchafalaya DMR Data, DCN8762 [JA__]. These 

regional spreadsheets contain highest monthly average total nitrogen 

concentrations for 74 meat plants and 57 poultry plants.13 Table 2 lists the highest 

monthly average concentration for total nitrogen reported in 2015 by any of the 

best-performing meat and poultry plants.  

 
13 Supra note 10. 
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Table 2. Highest Monthly Average Total Nitrogen Concentration Reported by 
Best-Performing Slaughterhouses in EPA’s 2015 Chesapeake Bay and Mississippi-

Atchafalaya Regional Lists14 

Type of Facility 
(No. of Facilities) 

Monthly Average 
ELG Limit for 
Total Nitrogen 

2015 Highest Monthly 
Average Total Nitrogen 

Reported by Best-
Performing Quartile 

Meat (74) 134 mg/L 
2.4 mg/L 

(19 facilities) 

Poultry (57) 103 mg/L 
6.2 mg/L 

(15 facilities) 
  
Table 2, above, shows that the monthly average total nitrogen discharges of 

the best-performing meat plants never exceeded 2.4 mg/L in any month in 2015, 

which is over 55 times lower than the existing ELG limit (134 mg/L). For the best-

performing poultry plants, the monthly average total nitrogen discharges never 

exceeded 6.2 mg/L in any month, which is over 16 times lower than the existing 

ELG limit (103 mg/L). The data summarized in Table 2 show that many 

slaughterhouses are capable of consistently discharging nitrogen at levels well 

below—and in fact never come close to—the nitrogen limits in the existing 

 
14 Data taken from the two regional spreadsheets in EPA’s record. See 2015 
Chesapeake DMR Data, DCN8761 [JA __]; 2015 Missisissippi-Atchafalaya DMR 
Data, DCN8762, [JA __]. SIC codes for each facility were included in these 
spreadsheets, and Citizen Groups identified slaughterhouses by the SIC codes 
listed in 40 C.F.R. § 432.1. Citizen Groups excluded facilities without total 
nitrogen data (data reported as “0”), leaving data for 74 meat plants and 57 poultry 
plants. See 2015 Chesapeake DMR Data, DCN8761, [JA __]; 2015 Missisissippi-
Atchafalaya DMR Data, DCN8762, [JA __]. See also supra note 10. 
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ELGs.15 The current ELGs are considerably outpaced by the best performers. 

Clearly the ELGs no longer represent the “best available technology.”  

Third, the record demonstrates that the industry’s pollution load would be 

significantly reduced by requiring the worst performers to keep up with their peers. 

Table 3, compares the 2015 total nitrogen and ammonia loads of the best-

performing 25 percent of slaughterhouses from EPA’s national sample, which have 

the lowest annual average discharge concentrations, against the worst-performing 

25 percent, which have the highest annual average discharge concentrations. See 

2015 National Sample of Slaughterhouse Data, DCN8727, Conc – Nitrogen & 

Conc – Ammonia tabs [JA__]. 

 
15 Although EPA’s national sample did not include a calculation of the highest 
monthly average discharge rates, an examination of the 2015 DMR data available 
on EPA’s ECHO website for the facilities in that national sample show that the 
best-performing slaughterhouses from Table 1 discharged monthly averages that 
never exceeded levels well below their respective ELG limits in any month in 
2015. See ECHO, https://echo.epa.gov/ (last visited Aug. 3. 2020); see also 2015 
National Sample of Slaughterhouse Data, DCN8727, Conc – Nitrogen & Conc – 
Ammonia tabs [JA__].  
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Table 3. Comparison of the 2015 Total Nitrogen and Ammonia Loads of the Best 
and Worst Performers from EPA’s National Sample of Slaughterhouses16 

 

Total Nitrogen Ammonia 

No. of 
Facilities 

Total Pounds 
(% of industry 

total) 

No. of 
Facilities 

Total Pounds 
(% of industry 

total) 

Best 
Performing 
Quartile 

25 
183,395 

(2%) 
30 

17,340 
(2%) 

Worst 
Performing 
Quartile 

24 
5,291,315 

(48%) 
29 

700,119 
(81%) 

 
This table shows that while the best performers in EPA’s national sample 

contributed 2 percent of the industry’s nitrogen pollution loads and 2 percent of its 

ammonia loads in 2015, the worst performers were responsible for 48 percent of 

the industry’s total nitrogen loads and 81 percent of the ammonia loads over that 

same year. For additional context, the dirtiest plants dumped over 5.2 million 

pounds of total nitrogen into waterways, while the cleanest plants discharged only 

a small fraction of that amount (183,395 pounds). The existing ELGs are clearly 

no longer serving the CWA’s technology-forcing goal of driving down pollution 

by holding slaughterhouses to an industry-wide standard that reflects BAT. See 

 
16 The best performing 25 percent are slaughterhouses with the lowest average 
discharge concentrations from EPA’s national sample, while the the worst-
performing 25 percent are slaughterhouses with the highest average discharge 
concentrations. 2015 National Sample of Slaughterhouse Data, DCN8727, “Conc - 
DMR Nitrogen” and “Conc – DMR Ammonia tabs” [JA__]. 
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Kennecott, 780 F.2d at 448 (Congress intended the BAT standard to “push[] 

industries toward the goal of zero discharge as quickly as possible.”). By requiring 

the poor performers to catch up with their peers, EPA would prevent millions of 

pounds of total nitrogen and ammonia pollution from being dumped into 

waterways each year. Thus, updated ELGs and effluent limitations are warranted. 

However one looks at the matter, it is clear that the Agency cannot escape 

the conclusion that the existing ELGs are far too lenient. These ELGs plainly do 

not reflect the “single best-performing plant” standard used to set BAT. Because 

existing ELGs and effluent limitations are not consistent with the “best available 

technology,” EPA must revise the ELGs. Its decision to not do so is unlawful. 

2. EPA’s review shows that better technology is available to 
reduce pollution from the slaughterhouse industry. 

Not only do the numbers in the record demonstrate that slaughterhouses 

outperform existing ELGs, but the record also shows that EPA has access to 

information about treatment technologies that are in use by the industry, available 

to the industry, and capable of achieving compliance with much lower pollution 

limits. EPA thus cannot justify a decision to not revise the ELGs and effluent 

limitations by asserting a lack of information about better technology.  

To begin, EPA collected information about the technology used to treat 

wastewater at various slaughterhouses. Preliminary Plan 14, DCN8763, at 3-11 

[JA__]; see generally NPDES Permit Information_CFR 430 and 432, DCN8726 
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[JA__] (containing discharge monitoring data and treatment technology summaries 

for 16 direct dischargers in EPA Regions 4 and 5); Nutrient Review, DCN8632, at 

3-10 to 3-13 [JA__] (containing treatment technology information for additional 

facilities not in EPA Regions 4 or 5).  

This information includes descriptions of the technology used to treat 

pollution at some high-performing facilities. For instance, a poultry processing 

facility in Tennessee uses “equalization, [Dissolved Air Flotation] pretreatment, 

two-stage activated sludge with flow equalization and anoxic reactor, and second-

stage biological nitrogen removal” to achieve an average concentration of 13.6 

mg/L for total nitrogen and 0.33 mg/L for ammonia. NPDES Permit 

Information_CFR 430 and 432, DCN8726 [JA__].17 Another poultry processing 

plant in Georgia uses a list of treatment technologies including anaerobic and 

aerobic treatment, nitrification, and denitrification (among other things) to achieve 

an average total nitrogen concentration of 8.63 mg/L, and a maximum total 

nitrogen concentration of 30 mg/L. Id [JA__].18 This information, all of which was 

at EPA’s disposal, leaves no doubt that EPA was capable of comparing technology 

in use by the best performers and the rest of the industry, and to determine that 

 
17 “Region 4_Meat and Poultry” tab, rows 136-141, Permit number TN0002135 
[JA__]. 
18 “Region 4_Meat and Poultry” tab, rows 110-117, Permit number GA0001074 
[JA__]. 
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there is more efficient technology available warranting revised BAT limits. See, 

e.g., Nutrient Review, DCN8632, at 3-10 to 3-13 [JA__]; NPDES Permit 

Information_CFR 430 and 432, DCN8726 [JA__]. 

In addition, the record includes detailed information about better performing 

technologies used to remove nutrients at POTWs, which further demonstrates that 

slaughterhouse ELGs are outdated. WERF Report, DCN8754 [JA__]; see Sw. Elec. 

Power Co., 920 F.3d at 1031 (“[Technology] can be deemed ‘available’ for BAT 

purposes ‘even if it is not in use at all,’ or if it is used in unrelated industries.”) 

(citing Am. Petroleum Inst. v. EPA, 858 F.2d 261, 265 (5th Cir. 1988) (“Such an 

outcome is consistent with Congress’ intent to ‘push pollution control 

technology.’”)). The 2011 WERF Report identified and analyzed five levels of 

treatment available to POTWs, with Level 1 serving as the “baseline,” Level 2 

representing “the least stringent level” that includes nutrient removal, and Levels 3 

to 5 providing increasing reductions in nutrient pollution, all of which have been 

available for at least a decade. See WERF Report, DCN8754, at 3-2 to 3-3 [JA__] 

(“The treatment options reflect conventional technology in 2010.”) (emphasis 

added); see also id. at 3-1 to 3-8 [JA__]. The WERF Report posits that Level 2 

treatment can reduce nitrogen discharges in wastewater to 8 mg/L. Id. at 3-3 

(describing Level 2 secondary treatment as a “conventional type biological nutrient 

removal process”). Many slaughterhouses currently meet this standard; for 
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instance, the best performers in Table 2, above, reported highest monthly average 

concentrations comfortably below the 8 mg/L Level 2 benchmark. See Table 2; 

2015 National Sample of Slaughterhouse Data, DCN8727 [JA__]. Though these 

options may no longer be considered the “best available technology” for the 

purposes of BAT, they demonstrate that slaughterhouses can at a minimum meet 

the WERF Level 2 benchmark. See Kennecott, 780 F.2d at 448 (“The BAT 

standard reflects the intention of Congress to use the latest scientific research and 

technology in setting effluent limits . . . .”). Thus, EPA has ample information to 

decide to revise the ELGs and effluent limitations. 

3. Slaughterhouses are a leading source of industrial nutrient 
pollution, and EPA can address this prominent challenge 
to water quality with updated ELGs. 

In addition to record evidence showing that ELGs no longer represent 

today’s best available technology, EPA had data showing that its ELGs do not 

adequately protect the environment. According to EPA, the Agency considers 

“environmental risk,” specifically, “the amount and type of pollutants in an 

industrial category’s discharge and the relative hazard . . . posed by that discharge” 

when deciding whether to revise ELGs. Preliminary Plan 14, DCN8763, at 2-3 

[JA__]. Slaughterhouses are the largest source of industrial nitrogen water 

pollution without updated ELGs, discharging between 12.5 and 16.5 million 

pounds of total nitrogen to rivers and streams each year, and they are among the 
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largest contributors of industrial phosphorus water pollution, discharging 2.84 

million pounds of total phosphorus each year. Id. at 3-4 to 3-5 figs.3-1, 3-2, 3-3 

[JA__]. EPA acknowledges that “[n]utrient pollution is one of the most 

widespread, costly, and challenging environmental problems impacting water 

quality in the United States,” id. at 3-3 [JA__], causing problems such as reduced 

spawning grounds and nursery habitats, fish kills, oxygen-starved hypoxic or 

“dead” zones, and increased exposure to toxic microbes, WERF Report, 

DCN8754, at 2-1 to 2-2 [JA__]. Thus, the environmental risk posed by 

slaughterhouse nutrient pollution confirms the need for revised ELGs and effluent 

limitations. 

EPA can allay this harm through revised ELGs and effluent limitations that 

force the industry to reduce its nutrient pollution. As discussed above and 

displayed in Table 3, the data available to EPA confirms that the worst 

performers—those most susceptible to improvement through the promulgation of 

revised ELGs and effluent limitations—contribute an outsized portion of national 

pollution loads, and updating the ELGs and effluent limitations to comply with 

BAT would significantly reduce the industry’s water pollution. Therefore, EPA’s 

consideration of environmental harm also requires it to decide to revise ELGs and 

effluent limitations for the industry. 
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*** 

In short, the evidence in the record compels EPA to revise the 

slaughterhouse ELGs. It is clear that the ELGs and effluent limitations no longer 

represent “best available technology” (as they are considerably and consistently 

outpaced by the pollution reduction levels attained by the best performers), no 

longer reflect advances in technology, and have allowed the industry to become 

one of the leading contributors to the harmful and costly nutrient pollution 

affecting the nation’s waterways. EPA’s decision to not revise these ELGs and 

effluent limitations is inexplicable and unlawful.  

B. EPA Did Not Supply a Reasoned Basis for its Decision to Not 
Revise ELGs 

Not only is EPA’s decision plainly inconsistent with the record, it also lacks 

any reasoned basis. This Court has held that an “agency must fully explicate its 

course of inquiry, its analysis, and its reasoning.” Tanner's Council of America v. 

Train, 540 F.2d 1188, 1191 (4th Cir. 1976); see also Waterkeeper All., Inc., 399 

F.3d at 518–20 (finding that EPA’s failure to set technology-based limits on 

pathogens was unlawful where EPA did not expressly justify its decision). As the 

U.S. Supreme Court recently reiterated, “[i]t is a ‘foundational principle of 

administrative law’ that judicial review of agency action is limited to ‘the grounds 

that the agency invoked when it took the action.’” Dep’t of Homeland Sec. v. 

Regents of the Univ. of Cal., 140 S. Ct. 1891, 1907 (2020) (citing Michigan v. 
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EPA, 576 U.S. 743, 758 (2015)); see id. at 1909 (explaining that this principle 

“promotes agency accountability” and “instills confidence” in the public “that the 

reasons given are not simply convenient litigating position[s]”) (internal quotation 

marks and citations omitted). And it is well-established that the “grounds upon 

which the agency acted must be clearly disclosed in, and substantiated by, the 

record.” Appalachian Power Co., 545 F.2d at 1356. Here, EPA failed to explicate 

its decision, and as a result, that decision is unlawful. 

As discussed above, EPA’s record shows that revision of the existing ELGs 

and effluent limitations for slaughterhouses is not only appropriate but statutorily 

mandated, given the availability of technology that outperforms EPA’s ELGs by a 

large margin. In deciding to not revise ELGs and effluent limitations, EPA turned a 

blind eye to this evidence, baldly concluding that slaughterhouses do not “warrant 

new or revised effluent guidelines at this time.” 84 Fed. Reg. at 57,019; see Nat. 

Res. Def. Council, 808 F.3d at 573–74 (refusing to credit EPA’s decision, in light 

the fact that “EPA turned a blind eye to significant information”). 

To sustain EPA’s decision, this Court would have to ignore the evidence in 

the record and simply trust EPA. But “[j]udicial review must be based on 

something more than trust and faith in EPA’s expertise.” Appalachian Power Co., 

545 F.2d at 1365. EPA failed to provide a reasoned basis—or any basis—for its 

decision. Therefore, the decision is unlawful. 
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II. EPA’S DECISION TO NOT PUBLISH PRETREATMENT 
STANDARDS IS ARBITRARY AND CAPRICIOUS 

EPA’s decision to not publish pretreatment standards is arbitrary and 

capricious for at least three reasons. First, EPA did not clearly articulate any basis 

for this decision. Indeed, EPA did not even state the decision directly—but, 

instead, expressed it only through implication. See, e.g., Preliminary Plan 14, 

DCN8763, at 1-1 [JA__] (explaining that, among other things, “[p]reliminary plans 

provide a summary of EPA’s annual review of . . . pretreatment standards, 

consistent with CWA sections . . . 304(g) . . . and 307(b)” and announcing that 

“EPA has concluded that no . . . categories [other than the Steam Electric Power 

Generating Point Source Category] warrant new or revised effluent limitation 

guidelines at this time”). As explained above, “judicial review of agency action is 

limited to ‘the grounds that the agency invoked when it took the action.’” Dep’t of 

Homeland Sec., 140 S. Ct. at 1907 (2020). Because EPA failed to articulate any 

grounds for its decision to not publish pretreatment standards, that decision is 

arbitrary and capricious. 

Second, even if EPA based its decision on an asserted lack of data, EPA’s 

decision is unlawful because EPA “entirely failed to consider an important aspect 

of the problem” and “offered an explanation for its decision that runs counter to the 

evidence before the [A]gency.” State Farm, 463 U.S. at 43. In announcing the 

results of its most recent annual review, EPA reported that “[v]ery little data are 
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available on nutrient discharges from indirect discharging facilities,” an excuse 

EPA also invoked when it decided to not publish pretreatment standards for 

slaughterhouses more than 15 years ago Preliminary Plan 14, DCN8763, at 3-15 

[JA__]; Technical Development Document, EPA-HQ-OW-2002-0014-2486, at 3-

16 [JA__]. Contrary to EPA’s assertions, data are available; indirect discharges are 

required to report information about their discharges at least twice each year. See 

Technical Development Document, EPA-HQ-OW-2002-0014-2486, at 3-16 

[JA__]. And courts repeatedly have rejected EPA’s efforts to justify action by 

reference to a lack of data as EPA does here, especially in situations in which the 

refusal to collect data is “a problem of EPA’s own making.” Nat. Res. Def. 

Council, 808 F.3d at 573; see also Sw. Elec. Power Co., 920 F.3d at 1031  (“We 

have before declined to accept lack of data as a valid excuse of an agency’s failure 

to regulate activity that concededly creates pollution, and we decline again here.”). 

Here, EPA’s extended failure to gather the information it needs to fulfill its 

statutory responsibilities is altogether a problem of the Agency’s own making, and 

EPA cannot rely on this problem to justify its unlawful decision. 

Third, EPA’s decision runs counter to the evidence before the Agency, 

including EPA’s longstanding conclusions that slaughterhouse pollutants interfere 

with POTWs. EPA long has required certain industrial polluters to comply with 

pretreatment standards for ammonia and phosphorus—pollutants also present in 
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slaughterhouse wastewater. See, e.g., 40 C.F.R. § 418.76 (establishing pretreatment 

standards for ammonia and phosphorus applicable to certain industrial sources); id. 

§ 420.35(a) (establishing pretreatment standards for ammonia applicable to certain 

industrial sources); id. § 439.16(a) (same). And EPA has acknowledged that 

pretreatment standards are necessary because some POTWs lack capacity to treat 

these pollutants. See, e.g., 67 Fed. Reg. at 64,227 (acknowledging that some 

treatment works “do not have nitrification capability” necessary to treat ammonia); 

49 Fed. Reg. 8,742, 8,766 (Mar. 8, 1984) (“It is necessary to promulgate 

[pretreatments standards] to prevent pass-through of . . . ammonia.”). EPA did not 

even mention these longstanding requirements in deciding to not publish 

pretreatment standards for slaughterhouses. Therefore, EPA’s decision is arbitrary 

and capricious. See Defs. of Wildlife v. U.S. Dep’t of the Interior, 931 F.3d 339, 

351 (4th Cir. 2019) (concluding that agency action was arbitrary and capricious 

because the agency ignored relevant information, including “evidence that the 

agency itself ha[d] gathered”). 

CONCLUSION 

For the foregoing reasons, Citizen Groups respectfully request that this 

Court vacate and remand EPA’s decision to not revise ELGs and effluent 

limitations or to not publish pretreatment standards for slaughterhouses. Pursuant 

to Local Rule 34(a), Citizen Groups request that the Court schedule oral argument, 
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and respectfully submit that oral argument would assist the Court in disposing of 

this case. 

Respectfully submitted this 3rd day of August, 2020.  
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