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I would like to voice my STRONG opposition to EPA’s Proposed Rule providing updates 
and clarifications to the substantive and procedural requirements for water quality 
certification under the Clean Water Act (“CWA”) Section 401.  
 
For decades, states have considered the broader water quality impacts of proposed 
projects as a whole when reviewing applications for water quality certification under 
Section 401. The authority for states to make a broader consideration about a project’s 
water quality impacts under the Clean Water Act was affirmed by the United States 
Supreme Court in 1994 in PUD No. 1 of Jefferson County v. Washington Department of 
Ecology.  
 
By significantly limiting the scope of review for states, the Proposed Rule seeks to codify 
Justice Clarence Thomas’ dissent in PUD No.1. It would significantly restrict a state’s 
ability to consider information regarding the broader water quality impacts of a federal 
or multi-state project. More specifically, the Proposed Rule would limit a state’s 
certification decision to only include an assessment of whether any proposed 
“discharges” from the project comply with the CWA. The longstanding authority for 
state’s to make these broad determinations has been backed by the courts time and time 
again -- who better to make determinations about how a proposed multi-state or federal 
project will impact local water quality than the state charged with enforcing its own 
water quality standards?  
 
In the name of our ability to protect local water resources from harmful projects that are 
federally-licensed, I ask that you DROP this Proposed Rule all-together. If you 
do move forward on finalizing the rule, you should at least address the following 
provisions that will have a lasting impact on our waterways:  
 

1. Limiting the Information a State or Tribe May Review - This provision 
must be taken out all together and goes against the long-standing intention (and 
practice) of the CWA. The Proposed Rule would restrict a state’s ability to 
consider information about the broader water quality impacts of a pipeline or 
other major project, such as erosion and sedimentation. The Section 401 
determination by the state or tribe can only be based specifically on whether 
“discharges” from the project comply with the CWA. When Section 401 was 
originally passed under the CWA, it was clearly passed to allow strong state 
authority to address a broad range of pollution from federally licensed projects. 
 

2. Restricting the Time a State or Tribe Has to Review a Project - This 
provision must be removed all together. States and tribes typically have one year 



to review a “complete application” under Section 401, or the right of the state to 
make a determination on the project is waived. The Proposed Rule puts in place a 
‘one-year clock’ for states, but that clock starts after the initial water quality 
certification request was received, even if the request does not include all the 
required information. Not only does this create a situation where a developer 
could intentionally submit an incomplete application for a proposed project, then 
simply wait for the clock to toll so that the state’s authority is then waived, this 
represents a direct assault on the sort of Federalism that the agency purports to 
represent. It’s unclear how states can do their due diligence in ensuring that a 
project will not dramatically impact local water quality without having all the 
relevant information to make that determination. 
 

3. Granting an Outsized Role to the Federal Government -- This provision 
must be removed all together. The Proposed Rule would provide an outsized role 
for federal agencies in the name of economic development (and at the cost of 
local waterways). It would give federal agencies the power to move forward on a 
project, even if a state or tribe has denied that project due to negative water 
quality impacts. Federal agencies would also have the ability to remove any 
conditions that the state or tribe places on the approval of a project. This would 
ultimately allow the federal government to force multi-state projects through, 
without state or local buy-in.  

We ask that you stop attempting to fast-track the construction of major projects, like 
pipelines and other dirty energy infrastructure, in the name of benefitting corporate 
polluters.  

	


