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April 15, 2019 

Via email to ow-docket@epa.gov and online submission to www.regulations.gov 

U.S. Environmental Protection Agency 
EPA Docket Center 
Office of Water Docket 
Mail Code 28221T 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Re:   Revised Definition of Waters of United States: Docket ID No. EPA-HQ-OW-
2018-0149 

To Whom it May Concern: 

Waterkeeper Alliance, Center for Biological Diversity, Center for Food Safety, and the Waterkeeper 
Member Organizations and Affiliates identified below (“Commenters”) submit the following 
comments on the United States Environmental Protection Agency (“EPA”) and Department of 
Defense, Department of the Army, Corps of Engineers (“Corps”) (collectively, the “Agencies”) 
proposed rule entitled “Revised Definition of Waters of United States,” 84 Federal Register 4154-
4201 (February 14, 2019) (hereinafter “Proposed Rule”). 

The Proposed Rule seeks to overturn 40 years of legal precedent that has ensured broad protections 
for the Nation’s waters under the Clean Water Act (“CWA”).1  It is a radical proposal that would strip 
protections against uncontrolled industrial, municipal, agricultural, and other pollution discharges 
into many, and in some parts of the country most, rivers, streams, lakes, ponds, wetlands, and other 
waters.  The Agencies improperly created their entire faulty legal basis for the Proposed Rule from 
whole cloth solely to achieve the ideological objectives announced in Executive Order 137782 – i.e., 
to purportedly promote economic growth, minimize regulatory uncertainty, and show due regard 

                                                
1 33 U.S.C. §1251 et seq. 
2 Executive Order 13778 of February 28, 2017, Restoring the Rule of Law, Federalism, and Economic Growth by 
Reviewing the “Waters of the United States” Rule, 82 Fed. Reg. 12497 (March 3, 2017) (Hereinafter “Executive Order 
13778”). 
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for the roles of the Congress and the States under the Constitution.”3  The Proposed Rule, and the 
entirety of this administration’s effort to dismantle the CWA, is antithetical to the rule of law and 
due process, as well as to the standards of fundamental fairness embedded in the CWA and the 
Administrative Procedure Act (“APA”).4 

Commenters are adamantly opposed to the Proposed Rule and the Agencies’ contorted attempts to 
eliminate CWA protections for our Nation’s waters through multiple illegal and discretion-abusing 
administrative actions.5 We submit these comments on the Proposed Rule, including previous 
comments on these actions which we hereby adopt and incorporate by reference herein.6  

INTERESTS OF THE COMMENTING ORGANIZATIONS 

Waterkeeper Alliance (“Waterkeeper”) is a not-for-profit organization dedicated to protecting and 
restoring water quality to ensure that the world’s waters are drinkable, fishable and swimmable.  
Waterkeeper is comprised of more than 340 Waterkeeper Member Organizations and Affiliates 
based in 44 countries on 6 continents, covering over 2.5 million square miles of watersheds.  In the 
United States, Waterkeeper represents the interests of its 177 U.S. Waterkeeper Member 

                                                
3 Id. at sections 1 and 2. 
4 Administrative Procedure Act, 5 U.S.C. §500 et seq. 
5 U.S. EPA and U.S. Army Corps, Intention to Review and Rescind or Revise the Clean Water Rule, 82 Fed. Reg. 12532, 
(Mar. 6, 2017); Definition of ‘‘Waters of the United States’’ - Recodification of Pre-Existing Rules, 82 Fed. Reg. 34899 
(July 27, 2017); Definition of Waters of the United States: Public Meetings, 82 Federal Register 40742 (August 28, 
2017); Definition of “Waters of the United States” - Addition of an Applicability Date to 2015 Clean Water Rule, 82 Fed. 
Reg. 55542 (Nov. 22, 2017): “Definition of Waters of United States - Recodification of Pre-Existing Rules,” 83 Fed. Reg. 
32227 (July 12, 2018); U.S. EPA, Waters of the United States (WOTUS) Rulemaking, Listening Session Presentations, 
https://www.epa.gov/wotus-rule/listening-session-presentations (last accessed April 12, 2019); U.S. EPA, Waters of 
the United States (WOTUS) Rulemaking Process, https://www.epa.gov/wotus-rule/rulemaking-process (last accessed 
April 12, 2019).   
6 Natural Resource Defense Council et al. Comments on Clean Water Act Jurisdiction Following the U.S. Supreme 
Court’s Decision in Rapanos v. United States & Carabell v. United States (June 5, 2007), Docket ID No. EPA–HQ–OW–
2007–0282 (Jan, 21, 2008) (“2008 Comments”);  Natural Resource Defense Council et al. Comments on 2011 EPA and 
Army Corps of Engineers Guidance Regarding Identification of Waters Protected by the CWA, Docket ID No. EPA-HQ-
OW-2011-0409, (Aug. 1, 2011) (“2011 Comments”), available at: 
http://www.regulations.gov/#!documentDetail;D=EPA-HQ-OW-2011-0409-0001; Final Waterkeeper Comments on 
EPA-HQ-OW-2011-0880 (Nov. 14, 2014) (“2014 Comments”)(available at 
https://www.regulations.gov/document?D=EPA-HQ-OW-2011-0880-16413); Waterkeeper Alliance, et al., Comments 
on Docket ID No. EPA-HQ-OW-2017-0203 (Sept. 27, 2017) {“Repeal Comments”}, available at: 
https://www.regulations.gov/document?D=EPA-HQ-OW-2017-0203-13681; Comments of Waterkeeper Alliance et al. 
on Definition of ‘‘Waters of the United States” – Schedule of Public Meetings: Docket ID No. EPA-HQ-OW-2017-0480 
(Nov. 28, 2017), (“Step 2 Comments”) available with attachments at https://www.regulations.gov/document?D=EPA-
HQ-OW-2017-0480-0750; Waterkeeper Alliance et al. Comments on Definition of “Waters of the United States”—
Addition of an Applicability Date to 2015 Clean Water Rule, Docket ID No: EPA–HQ–OW–2017–0644 (Dec. 13. 2017), 
(“Delay Comments”) available at: https://www.regulations.gov/document?D=EPA-HQ-OW-2017-0644-0401 and 
Waterkeeper Alliance et al. Comments on Definition of Waters of United States - Recodification of Pre-Existing Rules 
(“Supplemental Notice Comments”), Docket ID No. EPA–HQ–OW–2017–0203, (“Repeal Supplemental 
Comments”)available with attachments at: https://www.regulations.gov/document?D=EPA-HQ-OW-2017-0203-
15360; (collectively hereinafter “Previous Comments”), all of which are attached hereto as (Attachment 1). 
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Organizations and Affiliates, as well as the collective interests of thousands of individual supporting 
members that live, work and recreate in waterways across the country – many of which are severely 
impaired by pollution. The CWA is the bedrock of our work to protect rivers, streams, lakes, 
wetlands, and coastal waters for the benefit of our Member Organizations, Affiliate Organizations 
and our respective individual supporting members, as well as to protect the people and 
communities that depend on clean water for their survival.  Our work – in which we have answered 
Congress’ call for “private attorneys general” to enforce the CWA when government entities lack the 
time, willingness or resources to do so themselves – requires us to develop and maintain scientific, 
technical and legal expertise on a broad range of water quality issues.  We understand and have 
seen first-hand how important a clear definition of the “waters of the United States” is to the 
functionality and effectiveness of the CWA.  A broad definition of “waters of the United States,” 
consistent with the language, purpose and intent of the CWA, is critical to our collective work to 
protect the nation’s waters. 

The Center for Biological Diversity (“Center”) is a non-profit environmental organization dedicated 
to the protection of native species and their habitats through science, policy, and environmental 
law.  The Center has more than 1.5 million members and online activists dedicated to the protection 
and restoration of endangered species and wild places.  The Center has worked for many years to 
protect imperiled plants and wildlife, open space, air and water quality, and overall quality of life. 

Center for Food Safety (“CFS”) is a nonprofit, public interest advocacy organization dedicated to 
protecting human health and the environment by promoting sustainable agriculture and halting the 
harmful impacts of industrial agriculture, including impacts to water resources. In furtherance of 
this mission, CFS uses legal actions, groundbreaking scientific and policy reports, books and other 
educational materials, and grassroots campaigns on behalf of its 930,000 farmer and consumer 
members across the country. 
 
Commenters and their members have substantial interests in clean water for drinking, recreation, 
fishing, economic growth, food production, and other beneficial uses.  These interests will be injured 
if the Agencies adopt this Proposed Rule narrowly redefining “waters of the United States” under 
the CWA because, as explained below, the definition: (1) Is substantively and procedurally arbitrary, 
capricious and contrary to law, (2) Would unlawfully reduce jurisdiction over the nation’s 
historically protected waters contrary to the CWA, and (3) Would also violate the APA, the National 
Environmental Policy Act (“NEPA”) 7 and the Endangered Species Act (“ESA”).8 
 

                                                
7 National Environmental Policy Act, 42 U.S.C. §4321 et seq. 
8 Endangered Species Act, 16 U.S.C. §1531 et seq. 
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INTRODUCTION 

 
The Proposed Rule constitutes the latest effort by the Agencies to define the statutory phrase 
“waters of the United States,” as set forth in 33 U.S.C. § 1362(7), for the purpose of identifying the 
waters subject to federal CWA jurisdiction. As explained in detail below, and in previous comments 
on the Agencies’ regulatory proposals, the Agencies have neither provided for meaningful public 
participation under the CWA nor complied with the APA in the development and publication of this 
Proposed Rule. The Proposed Rule is also contrary to the CWA and violates the requirements of the 
ESA, NEPA and Executive Order 13778. These failures, if unaddressed, will severely undermine or 
eliminate fundamental CWA protections across the country – endangering our nation’s water 
resources.   

It would be virtually impossible to overstate the critical importance of the CWA regulatory 
definition of “waters of the United States,” and thus of this Proposed Rule, to the protection of human 
health, the well-being of communities, the success of local, state and national economies, and the 
functioning of our nation’s vast, interconnected aquatic ecosystems, as well as the many threatened 
and endangered species that depend upon those resources. If a stream, river, lake, or wetland is not 
included in the definition of “waters of the United States,” untreated toxic, biological, chemical, and 
radiological pollution can be discharged directly into those waters without meeting any of the 
CWA’s permitting and treatment requirements.9 Excluded waters could be dredged, filled and 
polluted with impunity because the CWA’s most fundamental human health and environmental 
safeguard – the prohibition of unauthorized discharges in 33 U.S.C. § 1311(a) – would no longer 
apply. Because “isolated” waterways do not exist in reality, but are merely a legal fiction of recent 
vintage, unregulated pollution discharged into waters that fall outside the Agencies’ definition will 
not only harm those receiving waters, but will often travel through well-known hydrologic 
processes before harming other water resources, drinking water supplies, recreational waters, 
fisheries, industries, agriculture, and, ultimately, human beings. 

While the CWA has been very effective in controlling pollution in many respects, many of our major 
waterways remain severely polluted, and by some indications, pollution appears to be increasing.  
For example, while not all waters across the country have been assessed for impairments, data from 
EPA show that water pollution in assessed waters has impaired 588,173 river/stream miles 
(approximately 53% impaired), 13,208,917 lake acres (≈71% impaired), 44,625 square miles of 
estuarine waters (≈79% impaired), 3,329 miles of coastal shoreline (≈72% impaired), 6,218 square 
                                                
9 For example, the CWA contains the following core water quality protections: point source additions of pollutants to 
waters must have a permit, 33 U.S.C. §§1311(a) & 1342; the absolute prohibition against discharging “any 
radiological, chemical, or biological warfare agent, any high-level radioactive waste, or any medical waste,” id. 
§1311(f); protections against the discharge of oil or hazardous substances, id. § 1321; and restrictions on the disposal 
of sewage sludge, id. §1345. 
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authority to control pollution, for ‘[w]ater moves in hydrologic cycles and it is essential that 
discharge of pollutants be controlled at the source.’ This is precisely why “Congress chose to define 
the waters covered by the Act broadly.”13  

The breadth of the waters protected under the CWA, and the reasons therefore, were firmly 
established with the passage of the CWA in 1972 and are reflected in the Agency definitions of 
“waters of the United States” in 1973 (EPA) and 1977 (Corps), which protected navigable-in-fact 
waters, interstate waters, the territorial seas, impoundments of waters of the United States, 
tributaries, wetlands adjacent to waters of the United States, and “[a]ll other waters … the use, 
degradation, or destruction of which would affect or could affect interstate or foreign commerce.14  
If we can ever hope to restore the chemical, physical and biological integrity of our nation’s waters 
– which was and remains the bedrock “objective” of Congress when it passed the CWA – it is 
essential that the definition of “waters of the United States” under the CWA continue to protect 
traditionally navigable waters, interstate waters, tributaries, adjacent waters, wetlands, closed 
basins, playa lakes, vernal pools, coastal wetlands, Delmarva Bays, Carolina Bays, pocosins, prairie 
potholes, lakes, estuaries, and other waters that either provide important functions themselves or 
have an influence on downstream waters. 

Any revised definition of “waters of the United States” must continue to ensure broad jurisdiction 
to control pollution consistent with the intent of Congress when it enacted the CWA.  The Proposed 
Rule does not come close to meeting this standard. Based on a legally and factually unsound 
analysis, the Agencies propose to dramatically reframe the entire CWA to only protect “relatively 
permanent flowing and standing waterbodies that are traditional navigable waters in their own 
right or that have a specific connection to traditional navigable waters, as well as wetlands abutting 
or having a direct hydrologic surface connection to those waters.”  This proposed definition is 
devoid of scientific or legal justification, is directly contrary to plain Congressional intent, and 
violates the CWA. 
 
I. THE CWA MANDATES A BROAD DEFINITION OF “WATERS OF THE 

UNITED STATES” CONSISTENT WITH CONGRESSIONAL INTENT TO 
RESTORE AND MAINTAIN THE NATION’S WATERS. 

 
The Agencies state that they developed the Proposed Rule for the purpose of “defining the scope of 
waters subject to federal regulation under the Clean Water Act (“CWA”), in light of the U.S. 
Supreme Court cases in United States v. Riverside Bayview Homes (Riverside Bayview), Solid Waste 

                                                
13 U.S. v. Riverside Bayview Homes, Inc., 474 U.S. 121, 132-33 (1985) (citing S.Rep. No. 92414, p. 77 (1972); H.R.Rep. No. 
92911, p. 76 (1972); U.S. Code Cong. & Admin. News 1972, pp. 3668, 3742). 
14 40 C.F.R. §122.3 (1981) (45 Fed. Reg. 33,290, 33,424 (May 19, 1980)); see also 33 C.F.R. §323.2 (1983) (47 Fed. Reg. 
31,794, 31,810 (July 22, 1982)). 

 



 
Waterkeeper Alliance, et al.  
Comments on EPA-HQ-OW-2018-0149 
Page 7 of 120 
 
 

 

Agency of Northern Cook County v. United States (SWANCC), and Rapanos v. United States 
(Rapanos), and consistent with EO 13778, signed on February 28, 2017, entitled “Restoring the Rule 
of Law, Federalism, and Economic Growth by Reviewing the ‘Waters of the United States’ Rule.”15  
This statement perfectly illustrates a fundamental flaw in the Agencies’ basis for the Proposed Rule.  
 
The objective of the CWA is to “restore and maintain the chemical, physical, and biological integrity 
of the Nation’s waters.”16 The Act is a water quality statute carefully designed by Congress to achieve 
that objective.17 Accordingly, Congress provided that the CWA applies to all “waters of the United 
States, including the territorial seas.”18 The Conference Report accompanying the CWA confirms 
that Congress intended that the phrase “waters of the United States” to be given “the broadest 
possible constitutional interpretation.”19  
 
Although it is well-settled that the CWA is a comprehensive regulatory statute for the Nation’s 
waters under which cooperative federalism was employed by Congress to balance state and federal 
interests,20 the Agencies have creatively reimagined it as one where only a subset of the Nation’s 
waters – “waters of United States” – are regulated, and in which Congress empowered the Agencies 
to make policy choices to achieve the proper balance of federal and state interests for that subset. 
In order to reach that point, the Agencies ignore, misinterpret and misquote the plain text of the 
CWA, Supreme Court and lower court precedent, and their own regulations. It is extremely 
unfortunate that the Agencies would employ such an obvious artifice to justify their reliance on 

                                                
15 Proposed Rule, at 4155 (Executive Summary). 
16 33 U.S.C. §1251(a). 
17 PUD No. 1 of Jefferson County v. Wash. Dep’t. of Ecology, 511 U.S. 700, 704 (1994) (quoting 33 U.S.C. § 1251(a)).    
18 33 U.S.C. §1362(7). 
19 S. Rep. No. 92-1236, at 144 (1972). 
20 See e.g., Hodel v. Va. Surface Mining & Reclamation Ass’n, 452 U.S. 264, 289 and fn. 30 (1981) (cooperative 
federalism . . . allows the States, within limits established by federal minimum standards, to enact and administer their 
own regulatory programs, structured to meet their own particular needs. See In re Permanent Surface Mining 
Regulation Litigation, 199 U.S.App.D.C. 225, 226, 617 F.2d 807, 808 (1980). In this respect, the Act resembles a 
number of other federal statutes that have survived Tenth Amendment challenges in the lower federal courts,” noting 
that the CWA is one of those statutes citing to “Sierra Club v. EPA, 176 U.S.App.D.C. 335, 359, 540 F.2d 1114, 1140 
(1976) (upholding the Clean Water Act, 33 U.S.C. § 1251 et seq.), cert. denied, 430 U.S. 959, 97 S.Ct. 1610, 51 L.Ed.2d 
811 (1977).); See also New York v. United States, 505 U.S. 144, 167 (1992) (“Second, where Congress has the authority 
to regulate private activity under the Commerce Clause, we have recognized Congress' power to offer States the 
choice of regulating that activity according to federal standards or having state law pre-empted by federal regulation. 
Hodel v. Virginia Surface Mining & Reclamation Assn., Inc., supra, 452 U.S., at 288, 101 S.Ct., at 2366. See also FERC v. 
Mississippi, supra, 456 U.S., at 764–765, 102 S.Ct., at 2140. This arrangement, which has been termed “a program of 
cooperative federalism,” Hodel, supra, 452 U.S., at 289, 101 S.Ct., at 2366, is replicated in numerous federal statutory 
schemes. These include the Clean Water Act, 86 Stat. 816, as amended, 33 U.S.C. § 1251 et seq., see Arkansas v. 
Oklahoma, 503 U.S. 91, 101, 112 S.Ct. 1046, 1054, 117 L.Ed.2d 239 (1992) (Clean Water Act “anticipates a partnership 
between the States and the Federal Government, animated by a shared objective”) . . .”). 
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undisclosed “policy choices and other relevant factors,” and to ultimately propose a capriciously 
narrow, arbitrary and hopelessly vague definition of “waters of the United States.” 
 
The Agencies claim that “[t]he fundamental basis used by the agencies for the revised definition 
proposed today is the text and structure of the CWA, as informed by its legislative history and 
Supreme Court precedent, taking into account agency policy choices and other relevant factors.”21  
But, in reality, the Agencies only considered the portions of the CWA, legislative history and case 
law that could be used to support their long-ago predetermined outcome of adopting a narrow 
definition of “waters of the United States” and, thus, eliminate CWA protections for waterways 
across the country. Contrary to law, the Agencies do not identify the “agency policy choices and 
other relevant factors” that they relied on as a fundamental basis for the Proposed Rule that 
ultimately formed their basis for the definition. 
 
In the Proposed Rule, the Agencies also disregard vast portions of the CWA, as well as legislative 
history and legal precedent, which powerfully demonstrate Congress’ intention to establish “an all-
encompassing program of water pollution regulation” that “applies to all point sources and 
virtually all bodies of water.”22 Instead of protecting the Nation’s waters by defining “waters of the 
United States” to the maximum extent permitted under the Commerce Clause as intended by 
Congress,23 the Agencies have attempted to craft a legal justification for protecting as few waters as 
possible consistent with the legal positions of polluting industries and some states that oppose the 
CWR in pending litigation. The Agencies also purport to seek information and argument through 
this rulemaking process to justify the extreme and unreasonable shift in their legal interpretations 
and obligations. 
 
By contrast, the previous longstanding views of the Agencies, and the positions of other interested 
parties, are not discussed, considered or evaluated in the Proposed Rule in any meaningful way. 
While it is acceptable in certain circumstances for agencies to make policy shifts,24 it is not 
permissible for Agencies to reinterpret an entire statute and attempt to narrow its scope contrary 
to longstanding interpretations in order to achieve extraneous policy goals that are contrary to the 
objective and goals of a statute. Yet, it is apparent from the Proposed Rule that the Agencies are 
attempting to manufacture a way to reinterpret the CWA and case law to justify replacing the pre-

                                                
21 Proposed Rule, at 4156. 
22 International Paper Co. v. Ouellette, 479 U.S. 481, 492 (1987) (emphasis added; internal quotations omitted). 
23 NRDC v. Callaway, 392 F. Supp. 685, 686 (D.D.C. 1975); 39 Fed. Reg. 12119 (April 3, 1974). 
24 See, e.g,. Waterkeeper Alliance, et al., Comments on Definition of “Waters of the United States”—Addition of an 
Applicability Date to 2015 Clean Water Rule, Docket ID No: EPA–HQ–OW–2017–0644 (Dec. 13. 2017) and 
Waterkeeper Alliance et al Comments on Docket ID No. EPA-HQ-OW-2017-0203 (Sept. 27, 2017), supra note 6. 
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2015 definition and the CWR with a narrow definition of “waters of the United States” based on the 
Agencies’ erroneous reading of Executive Order 13778.  
 
Additionally, although there is extensive Supreme Court precedent relevant to the meaning of 
“waters of the United States,” and even more abundant precedent from the courts of appeals and 
federal district courts, the Agencies have chosen for unexplained reasons to interpret the phrase 
only “in light of the U.S. Supreme Court cases in United States v. Riverside Bayview Homes 
(Riverside Bayview), Solid Waste Agency of Northern Cook County v. United States (SWANCC), and 
Rapanos v. United States (Rapanos) . . ..”25  Their choice of words here is important. There is a 
meaningful difference in interpreting a phrase “in light of” precedent and interpreting a phrase to 
ensure the interpretation is “consistent with” such precedent, the latter being what is required of 
administrative agencies. 
 
Here, the Agencies certainly evaluated the listed cases but, as explained in detail below, the 
proposed definition is in no way consistent with them. To the contrary, it is consistent with the 
policy goal of a February 2017 Executive Order. This is the improper predetermined outcome that 
has been apparent from the beginning,26 and is reflected in a single statement in this Notice.  While 
the rule was interpreted “in light of” three Supreme Court Cases, the Agencies state that it is 
“consistent with Executive Order 13778, signed on February 28, 2017, entitled ‘Restoring the Rule 
of Law, Federalism, and Economic Growth by Reviewing the ‘Waters of the United States’ Rule.’”27  
This is plainly improper.28 
 
II.  THE AGENCIES’ PROFFERED INTERPRETATION OF 

THE TEXT AND INTENT OF THE CWA IS ARBITRARY, 
CAPRICIOUS AND CONTRARY TO LAW. 

 
The CWA is a “comprehensive water quality statute designed to ‘restore and maintain the chemical, 
physical, and biological integrity of the Nation’s waters.’”29 The Congressionally-intended breadth 
of the CWA is indisputably apparent in the comprehensive and interrelated goals, policies, 
definitions, programs, and directives set forth in text of the Act itself, as well as in Congress’ 
direction that the entire Act applies broadly to protect the “waters of the United States, including 
                                                
25 Proposed Rule, at 4155. 
26 See, e.g., Previous Comments, including: Comments of Waterkeeper Alliance et. al., Docket ID No. EPA-HQ-OW-2017-
0480, pp. 8-16; Final Comments Waterkeeper Alliance et al Comments on Docket ID No. EPA-HQ-OW-2017-0203; 
Final 12.13.17 CBD et al Comments WOTUS Addition of Applicability Date EPA–HQ–OW–2017–0644. 
27 Proposed Rule, 4155. 
28 These Comments attempt to track the organizational structure of the Agencies’ Proposed Rule Notice as closely as 
possible in response to the Agencies’ request. Proposed Rule, at 4155. 
29 PUD No. 1 of Jefferson County v. Wash. Dep’t. of Ecology, 511 U.S. 700, 704 (1994) (quoting 33 U.S.C. § 1251(a)). 

 



 
Waterkeeper Alliance, et al.  
Comments on EPA-HQ-OW-2018-0149 
Page 10 of 120 
 
 

 

the territorial seas.”30  The intended breadth is further illuminated and confirmed by (1) the history 
of the legislative acts that preceded, and formed the basis of, the CWA, (2) more than four decades 
of judicial precedent confirming it, (3) the longstanding federal and state regulations, programs, 
permits, standards, and enforcement actions implementing it, and (4) the continuing Congressional 
efforts to broaden its application and fund these actions. The Agencies’ failure to consider all this 
evidence is arbitrary, capricious and contrary to law. While the Agencies do acknowledge that some 
of this exists and that a subset of the items are relevant,31 the entire rulemaking is based on the 
wholly novel and erroneous premise that the “Nation’s waters” has a different meaning than “waters 
of the United States.” 
 
Under the Agencies’ contrived view, the CWA has an undefined set of provisions the Agencies deem 
“non-regulatory” that were intended to apply to the “Nation’s waters” defined broadly, and a 
separate, unidentified, set of “regulatory” provisions that were only intended to apply to the “waters 
of the United States” defined narrowly. It is on this basis that the Agencies announce that they are 
proposing a regulation “defining the scope of waters subject to federal regulation under the Clean 
Water Act (CWA).”32 
 
Despite an utter dearth of precedent for this view of the CWA, or any analysis of the extensive 
precedent to the contrary,33 the Agencies thus proceed to: (1) create a new undefined category of 
waters called the “Nation’s waters,” (2) decree that some unidentified “non-regulatory” portions of 
the CWA apply to the “Nation’s waters,” (3) create a new definition of “waters of the United States” 
that does not include many historically protected waters, and (4) decree that some unidentified 
subject of “regulatory programs” only apply to this new narrow definition of “waters of the United 
States.”34  No court or prior administration has ever interpreted the CWA in this manner, and there 
is no support for it in the text of the Act, case law or its legislative history. It is plainly contrary to 
law and is arbitrary and capricious.  

                                                
30 33 U.S.C. §1362; U.S. v. Riverside Bayview Homes, Inc., 474 U.S. 121, 132-33 (1985) (citing H.R.Rep. No. 92–911, p. 76 
(1972); S.Rep. No. 92–414, p. 77 (1972); U.S.Code Cong. & Admin.News 1972, pp. 3668, 3742) (“To accomplish these 
goals, the Court in Bayview concluded, Congress defined the “waters covered by the Act broadly” to encompass all 
“waters of the United States.”). 
31 See Proposed Rule, at 4156–4162. 
32 Id. at 4155(emphasis added) 
33 See, e.g., City of Milwaukee v. Illinois & Michigan, 451 U.S. 304, 310–11 (1981) (emphasis added) (“The [Federal 
Water Pollution Control Act Amendments of 1972] established a new system of regulation under which it is illegal 
for anyone to discharge pollutants into the Nation's waters except pursuant to a permit.”) 
34 The Agencies erroneously state: “In addition to the Act’s non-regulatory measures to control pollution of the 
nation’s waters generally, Congress created a federal regulatory permitting program designed to address the 
discharge of pollutants into a subset of those waters identified as “navigable waters” or “the waters of the United 
States,” id. at 1362(7). Section 301 contains the key regulatory mechanism: “Except as in compliance with this section 
and sections 302, 306, 307, 318, 402, and 404 of this Act, the discharge of any pollutant by any person shall be 
unlawful.” Id. at 1311(a).” Proposed Rule at 4157. 
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Relatedly, the Agencies misquote and cite text from the CWA out of context to advance their theory 
that Congress called on the Agencies to define “waters of the United States” in a narrow manner that 
somehow balances state’s rights with the overall objective of the CWA. The truth is that Congress 
itself established that balance in the text of the CWA through a system of cooperative federalism. As 
explained in detail below, Congress did not intend for CWA Section 101(b) to limit the jurisdictional 
reach of the CWA.  These are irrelevant and impermissible considerations for defining “waters of 
the United States.” 
 
In service of their mission to create a post-hoc legal justification for protecting the fewest waters 
possible, the Agencies attempt to rewrite the history, the meaning and purpose of the CWA, as well 
as the history of our nation’s water pollution control laws over the last century.  For example: 
 
● The Agencies assert: “Prior to 1972, the ability to control and redress water pollution in 

the nation’s waters largely fell to the U.S. Army Corps of Engineers (“Corps”) under the 
Rivers and Harbors Act of 1899 (“RHA”).”35 This is inaccurate.36 The Agencies do acknowledge 
that Section 13 of the RHA, the Refuse Act37 made it unlawful to discharge refuse “into any 
navigable water of the United States, or into any tributary of any navigable water from which 
the same shall float or be washed into such navigable water.” But they then fail to explain how 
they could take the position in the Proposed Rule that Congress did not intend in 1972 for the 
CWA, which indisputably expanded federal jurisdiction to address the nation’s pollution 
problems, to cover all tributaries to all navigable waters of the United States.  

 
● The Agencies assert: The Water Pollution Control Act of 1948, as amended in 1948, 1961 

and 1965 was focused on interstate water pollution.38  To the contrary, as the Supreme Court 
explained in Illinois v. City of Milwaukee, “the Federal Water Pollution Control Act, 62 Stat. 1155, 

                                                
35 Proposed Rule, at 4156. 
36 See N. William Hines, History of the 1972 Clean Water Act: The Story Behind How the 1972 Act Became the 
Capstone on a Decade of Extraordinary Environmental Reform, 4 J. Energy & Envt’l L 80, 82-94 (2013), 
https://gwujeel.files.wordpress.com/2013/10/4-2-hines.pdf (hereinafter “Hines”) Describing pollution control effort 
under the 1948 Federal Water Pollution Control Act and subsequent amendments. (“Of vital importance to the 
modern history of U.S. water pollution control, the 1899 amendments to the Rivers and Harbors Act also gave the 
Corps the authority to regulate all discharges of wastes to the affected waters, except liquid wastes flowing from 
municipal sanitary sewers and storm sewers. Interestingly, this potentially powerful federal tool to control and 
prevent water pollution nationwide remained dormant for over seventy years until revitalized by a Supreme Court 
decision in 1966. (citing United States v. Standard Oil, 384 U.S. 224 (1966)”). (Attachment 5). 
37 33 U.S.C. §407. 
38 Proposed Rule, at 4156. These are not all of the relevant major amendments.  See Claudia Copeland, Congressional 
Research Report for Congress, RL30030, Clean Water Act: A Summary of the Law, p. 1 (Oct. 30, 2014), available at: 
https://www.hsdl.org/?abstract&did=759368 (Attachment 6). 
 



 
Waterkeeper Alliance, et al.  
Comments on EPA-HQ-OW-2018-0149 
Page 12 of 120 
 
 

 

as amended, 33 U.S.C. s 1151, tightens control over discharges into navigable waters so as not 
to lower applicable water quality standards.”39 Further, the Act “in s 1(b) declares that it is 
federal policy ‘to recognize, preserve, and protect the primary responsibilities and rights of the 
States in preventing and controlling water pollution.’ But the Act makes clear that it is federal, 
not state, law that in the end controls the pollution of interstate or navigable waters. While the 
States are given time to establish water quality standards, s 10(c)(1), if a State fails to do so the 
federal administrator promulgates one. s 10(c)(2). Section 10(a) makes pollution of interstate 
or navigable waters subject ‘to abatement’ when it ‘endangers the health or welfare of any 
persons.’”40  In addition to the pollution abatement, water quality standards and enforcement 
provisions mentioned by the Agencies, the 1965 Act also contained provisions for grants, 
funding for research and development, and many other topics, like the CWA does. 

 
● The Agencies assert: “These early statutory efforts, however, proved inadequate to 

address the decline in the quality of the nation’s waters, see City of Milwaukee v. Illinois, 
451 U.S. 304, 310 (1981), so Congress performed a “total restructuring” and “complete 
rewriting” of the existing statutory framework in 1972, id. at 317 (quoting legislative 
history of 1972 amendments).”41 The key context for this quoted language in the Court’s 
opinion is missing, and the more relevant language is omitted by the Agencies. When the context 
and relevant language is considered, it becomes apparent that the CWA built upon and expanded 
prior water pollution laws to such a great extent that it supplanted federal common law.  The 
Court explained that the CWA is a comprehensive regulatory program, and that Congress 
intended it cover more water than previous legislation: 

 
Congress' intent in enacting the Amendments was clearly to establish an all-
encompassing program of water pollution regulation. Every point source 
discharge is prohibited unless covered by a permit, which directly subjects the 
discharger to the administrative apparatus established by Congress to achieve its 
goals. The “major purpose” of the Amendments was “to establish a comprehensive 
long-range policy for the elimination of water pollution.” S.Rep.No.92–414, at 95, 
2 Leg.Hist. 1511 (emphasis supplied). No Congressman's remarks on the legislation 
were complete without reference to the “comprehensive” nature of the Amendments. 
A House sponsor described the bill as “the most comprehensive and far-reaching 
water pollution bill we have ever drafted,” 1 Leg. Hist. 369 (Rep. Mizell), and 
Senator Randolph, Chairman of the responsible Committee in the Senate, stated: “It is 
perhaps the most comprehensive legislation ever developed in its field. It is perhaps 
the most comprehensive legislation that the Congress of the United States has ever 

                                                
39 Illinois v. City of Milwaukee, 406 U.S. 91, 101 (1972). 
40 Id. at 102 (emphasis added, footnotes omitted). 
41 Proposed Rule, at 4156. 



 
Waterkeeper Alliance, et al.  
Comments on EPA-HQ-OW-2018-0149 
Page 13 of 120 
 
 

 

developed in this particular field of the environment.” 2 id., at 1269.12. This Court 
was obviously correct when it described the 1972 Amendments as establishing “a 
comprehensive program for controlling and abating water pollution.” Train v. City of 
New York, 420 U.S. 35, 37, 95 S.Ct. 839, 841, 43 L.Ed.2d 1 (1975). The establishment 
of such a self-consciously comprehensive program by Congress, which certainly did 
not exist when Illinois v. Milwaukee was decided, strongly suggests that there is no 
room for courts to attempt to improve on that program with federal common law. See 
Texas v. Pankey, 441 F.2d, at 241.42  

 
● The Agencies assert: “That restructuring resulted in the enactment of a comprehensive 

scheme (including voluntary as well as regulatory programs) designed to prevent, 
reduce, and eliminate pollution in the nation’s waters generally, and to regulate the 
discharge of pollutants into navigable waters specifically. See, e.g., S.D. Warren Co. v. 
Maine Bd. of Environmental Protection, 547 U.S. 370, 385 (2006) (noting that “the Act 
does not stop at controlling the ‘addition of pollutants,’ but deals with ‘pollution’ 
generally”).”43  Here, the Agencies add their own unsupported views that (1) the CWA includes 
voluntary as well as regulatory programs and (2) the Act controls pollution in the “nation’s 
waters” through non-regulatory programs, but discharges of pollution are only regulated if they 
are into a narrower category of “navigable waters.” Contrary to the Agencies’ theory, the 
Supreme Court in City of Milwaukee v. Illinois described the CWA as both a “comprehensive 
regulatory program” and “a new system of regulation under which it is illegal for anyone to 
discharge pollutants into the Nation's waters except pursuant to a permit.”44  The Agencies also 
misconstrue S.D. Warren Co. v. Maine Bd. of Environmental Protection as supporting their theory, 
when in actuality the Supreme Court in that case concluded that the regulatory provisions of the 
CWA extended beyond just the discharge of pollutants to include controlling all pollution of the 
Nation’s waters generally – meaning the “the man-made or man-induced alteration of the 
chemical, physical, biological, and radiological integrity of water” - through state-issued Clean 
Water Act Section 401 water quality certifications for federal licenses.45  S.D. Warren, rather than 
supporting the Agencies’ views on the need for a narrow definition of “waters of the United 
States” to protect states’ rights preserved in 101(b), stands for the proposition that Congress 

                                                
42 City of Milwaukee v. Illinois & Michigan, 451 U.S. 304, 318–19 (1981) (internal footnotes omitted). 
43 Proposed Rule, at 4156. 
44 City of Milwaukee v. Illinois & Michigan, 451 U.S. 304, 310–11, 317 (1981). 
45 S.D. Warren Co. v. Maine Bd. of Envtl. Prot., 547 U.S. 370, 385 (2006) (“Congress passed the Clean Water Act to 
“restore and maintain the chemical, physical, and biological integrity of the Nation's waters,” 33 U.S.C. § 1251(a); see 
also PUD No. 1, 511 U.S., at 714, the “national goal” being to achieve “water quality which provides for the protection 
and propagation of fish, shellfish, and wildlife and provides for recreation in and on the water,” 33 U.S.C. § 1251(a)(2). 
To do this, the Act does not stop at controlling the “addition of pollutants,” but deals with “pollution” generally, see § 
1251(b), which Congress defined to mean “the man-made or man-induced alteration of the chemical, physical, 
biological, and radiological integrity of water,” § 1362(19).”) 
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protected those interests by broadly protecting the nation’s waters and providing mechanisms 
for the states to protect their own interests articulated in 101(b) through the CWA itself. This is 
known as Cooperative Federalism. As the S.D. Warren Court stated: 

 
Changes in the river like these fall within a State's legitimate legislative business, and 
the Clean Water Act provides for a system that respects the States' concerns. See 33 
U.S.C. § 1251(b) (“It is the policy of the Congress to recognize, preserve, and protect 
the primary responsibilities and rights of States to prevent, reduce, and eliminate 
pollution”); § 1256(a) (federal funds for state efforts to prevent pollution); see also § 
1370 (States may impose standards on the discharge of pollutants that are stricter 
than federal ones). State certifications under § 401 are essential in the scheme to 
preserve state authority to address the broad range of pollution, as Senator Muskie 
explained on the floor when what is now § 401 was first proposed: “No polluter will 
be able to hide behind a Federal license or permit as an excuse for a violation of water 
quality standard[s]. No polluter will be able to make major investments in facilities 
under a Federal license or permit without providing assurance that the facility will 
comply with water quality standards. No State water pollution control agency will be 
confronted with a fait accompli by an industry that has built a plant without 
consideration of water quality requirements.” 116 Cong. Rec. 8984 (1970). These are 
the very reasons that Congress provided the States with power to enforce “any other 
appropriate requirement of State law,” 33 U.S.C. § 1341(d), by imposing conditions 
on federal licenses for activities that may result in a discharge.46 

 
● The Agencies assert: The objective of the new statutory scheme was “to restore and 

maintain the chemical, physical, and biological integrity of the Nation’s waters.” 33 U.S.C. 
§ 1251(a). In order to meet that objective, Congress declared two national goals: (1) “that 
the discharge of pollutants into the navigable waters be eliminated by 1985;” and (2) 
“that wherever attainable, an interim goal of water quality which provides for the 
protection and propagation of fish, shellfish, and wildlife and provides for recreation in 
and on the water be achieved by July 1, 1983 . . . .” Id. at 1251(a)(1)-(2). Congress also 
established several key policies that direct the work of the agencies to effectuate those 
goals.47  Section 101 of the CWA establishes the objective of the Act, and everything that follows 
is intended to aid in the achievement of that objective. The Agencies claim, without any basis 
whatsoever, that the policies in Section 101(a)(3)-(7) are solely intended to aid in the 
achievement of the two goals focused on discharges set forth in Section 101(a)(1) and (2). This 
is an obvious attempt to provide textual support for their newfangled theory of a narrower class 
of waters – waters of the United States – for all of the CWA’s “regulatory programs” to control 

                                                
46 S.D. Warren Co. v. Maine Bd. of Envtl. Prot., 547 U.S. 370, 386 (2006). 
47 Proposed Rule, at 4156. 



 
Waterkeeper Alliance, et al.  
Comments on EPA-HQ-OW-2018-0149 
Page 15 of 120 
 
 

 

discharges.  It is notable that, when quoting these policies, the Agencies chose not to quote the 
policy in 101(a)(6), which describes many of the grant and financial assistance programs that 
they later characterize as the “non-regulatory” programs of the CWA to which the broader 
“Nation’s waters” supposedly applies.48  This is disingenuous and makes clear the extreme 
contortions of the CWA the Agencies had to undertake in order to try to find an interpretation 
that would provide some basis for the Proposed Rule. 

 
● The Agencies selectively cite to provisions in Section 101(b) and Section 510 to support 

their unfounded theories regarding their authority to “balance” states’ rights and the 
objective of the CWA when they define “waters of the United States.”49  The CWA, as 
reflected in the full text of these sections, establishes a system of cooperative federalism “that 
allows the States, within limits established by federal minimum standards, to enact and 
administer their own regulatory programs, structured to meet their own particular needs.”50  
For example, Section 510, rather than just preserving state’s rights and jurisdiction over water 
as asserted by the Agencies, actually states:  

 
Except as expressly provided in this chapter, nothing in this chapter shall (1) 
preclude or deny the right of any State or political subdivision thereof or interstate 
agency to adopt or enforce (A) any standard or limitation respecting discharges of 
pollutants, or (B) any requirement respecting control or abatement of pollution; 
except that if an effluent limitation, or other limitation, effluent standard, prohibition, 
pretreatment standard, or standard of performance is in effect under this chapter, 
such State or political subdivision or interstate agency may not adopt or enforce any 
effluent limitation, or other limitation, effluent standard, prohibition, pretreatment 
standard, or standard of performance which is less stringent than the effluent 
limitation, or other limitation, effluent standard, prohibition, pretreatment standard, 
or standard of performance under this chapter; or (2) be construed as impairing or 

                                                
48 Id. (The Agencies selective cite portions of Section 101(a)(3-7), leaving out 101(a)(6) as follows: “ . . . ‘‘that the 
discharge of toxic pollutants in toxic amounts be prohibited; . . . . that Federal financial assistance be provided to 
construct publicly owned waste treatment works; . . . . that areawide waste treatment management planning 
processes be developed and implemented to assure adequate control of sources of pollutants in each State; . . . [and] 
that programs for the control of nonpoint sources of pollution be developed and implemented in an expeditious 
manner so as to enable the goals of this Act to be met through the control of both point and nonpoint sources of 
pollution.’’ Id. at 1251(a)(3)–(7). 
49 Proposed Rule, at 4156. 
50 Hodel v. Virginia Surface Min. & Reclamation Ass'n, Inc., 452 U.S. 264, 289 (1981); New York v. United States, 505 U.S. 
144, 167 (1992) [internal citations omitted] (“This arrangement, which has been termed ‘a program of cooperative 
federalism,’ Hodel, supra, is replicated in numerous federal statutory schemes. These include the Clean Water Act, see 
Arkansas v. Oklahoma, (Clean Water Act “anticipates a partnership between the States and the Federal Government, 
animated by a shared objective”).” 
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in any manner affecting any right or jurisdiction of the States with respect to the 
waters (including boundary waters) of such States.51  
 

When this full text is evaluated, a different conclusion that that proffered by the Agencies 
regarding its meaning becomes apparent.52  Nothing in this section, or any other section of the 
Act, authorizes the Agencies to narrowly define “waters of the United States” by purporting to 
balance states’ rights against the objective of the CWA.  Congress considered and resolved these 
issues in the Act itself,53 and it is not within the authority of the Agencies to insert their own 
judgment in a manner that would deprive the Agencies of the regulatory authority and the 
accompanying obligations that Congress expressly granted to them in the text of the Act. 

 
● The Agencies assert: Congress defined pollution broadly to parallel the objective of the 

CWA, and “Congress then crafted a non-regulatory statutory framework to provide 
technical and financial assistance to the States to prevent, reduce, and eliminate pollution 
in the nation’s waters generally. For example, section 105 of the Act, ‘Grants for research 
and development,’ authorized EPA ‘to make grants to any State, municipality, or 
intermunicipal or interstate agency for the purpose of assisting in the development of any 
project which will demonstrate a new or improved method of preventing, reducing, and 
eliminating the discharge into any waters of pollutants from sewers which carry storm 
water or both storm water and pollutants.’ 33 U.S.C. 1255(a)(1) (emphasis added).”54  No 
court or prior administration has ever characterized the CWA this manner, and for good reason, 
as it is utterly contrary to Congressional intent and the plain language of the CWA. It is also 
contrary to the Agencies’ own regulations implementing the Act. Congress simply did not set up 
a regulatory scheme for a narrow class of waters it called “waters of the United States,” then 
define pollution broadly to protect a broader class of waters it called the “Nation’s waters,” and 
then create a non-regulatory system of technical and financial assistance to help the states 
control pollution of that broader class. For example, the Agencies’ position on Section 105 here, 
as noted above, is in direct contravention to their assertion that the policies of Section 101(a)(3)-
(7) were solely to achieve the regulatory goals in Section 101(b)(2)-(3). 101(a)(6) states “[I]t is 

                                                
51 33 U.S.C. §1370. (emphasis added) 
52 See Arkansas v. Oklahoma, 503 U.S. 91, 98–100 (1992) (“On remand, Illinois argued that § 510 of the Clean Water 
Act, 33 U.S.C. § 1370, expressly preserved the State's right to adopt and enforce rules that are more stringent than 
federal standards.5 The Court of Appeals accepted Illinois' reading of § 510, but held that that section did “no more 
than to save the right and jurisdiction of a state to regulate activity occurring within the confines of its boundary 
waters.” Illinois v. Milwaukee, 731 F.2d 403, 413 (CA7 1984), cert. denied, 469 U.S. 1196, 105 S.Ct. 979, 83 L.Ed.2d 981 
(1985). This Court subsequently endorsed that analysis in International Paper Co. v. Ouellette, 479 U.S. 481, 107 S.Ct. 
805, 93 L.Ed.2d 883 (1987).” 
53 See Hines, supra note 36 at pp. 92-105.. 

54 Proposed Rule, at 4157. 
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the national policy that a major research and demonstration effort be made to develop 
technology necessary to eliminate the discharge of pollutants into the navigable waters, waters 
of the contiguous zone, and the oceans.”55 Section 105 establishes grants for research and 
development to prevent, reduce and eliminate the discharge into any waters of pollutants “from 
sewers which carry storm water or both storm water and pollutants.”56 Such discharges are 
regulated under the CWA. The use of the phrase “any waters” in this section simply confirms 
Congress’ intent to regulate all discharges into the Nation’s waters. Providing financial 
assistance to states to help accomplish this is perfectly consistent with the Act’s system of 
cooperative federalism under Sections 101(b) and 510. There is no sound basis for the Agencies’ 
position that this, or any of the other sections cited in the Proposed Rule, creates an alternative 
non-regulatory framework for the Nation’s waters “generally.” 

 
It is likely that the Agencies consciously chose not to provide full quotes or representative 
excerpts of the actual text of the sections of the CWA upon which they rely to advance this 
erroneous theory. For example, regarding “Section 105(b)-(c)”, the Notice indicates that these 
provisions relate to grants to States or Interstate Agencies for pollution by any source of “any 
waters,” but they are in fact two different provisions with very different purposes.  
 

 Section 105(b) authorizes the Administrator to make grants to any State or States 
or interstate agency to demonstrate, in river basins or portions thereof, advanced 
treatment and environmental enhancement techniques to control pollution from 
all sources, within such basins or portions thereof, including nonpoint sources, 
together with in stream water quality improvement techniques.57  
 

 Section 105(c) authorizes the Administrator, for the purpose of developing 
effluent limitations for industry discharges under Section 301, “to (1) conduct in 
the Environmental Protection Agency, (2) make grants to persons, and (3) enter 
into contracts with persons, for research and demonstration projects for 
prevention of pollution of any waters by industry including, but not limited to, the 
prevention, reduction, and elimination of the discharge of pollutants. No grant 
shall be made for any project under this subsection unless the Administrator 
determines that such project will develop or demonstrate a new or improved 
method of treating industrial wastes or otherwise prevent pollution by industry, 
which method shall have industrywide application.”58  Clearly, this is an integral 

                                                
55 33 U.S.C. §1251(a)(6).  
56 33 U.S.C. §1255. 
57 33 U.S.C. §1255(b). 
58 33 U.S.C. §1255(c). 

 



 
Waterkeeper Alliance, et al.  
Comments on EPA-HQ-OW-2018-0149 
Page 18 of 120 
 
 

 

part of the CWA regulatory system for developing Technology-Based Effluent 
Limitations for Section 402 permits and preventing pollution of “any waters.”  

 
None of the other sections the Agencies cite demonstrate the existence of the purported “non-
regulatory framework” discussed and relied on in the Notice.  To the contrary, Section 106 provides 
grants for the state’s delegated pollution control programs59 and the other sections relate to 
pollution control programs for navigable and/or interstate waters like the Chesapeake Bay, the 
Great Lakes, Long Island Sound, Lake Champlain, and the Columbia River.60 
 
In sum, the Agencies are simply wrong - the CWA is an all-encompassing program of water 
pollution regulation that applies to the Nation’s waters - i.e., the “waters of the United States.”61 
 
III. THE AGENCIES’ LONG-STANDING REGULATORY 

DEFINITION BROADLY PROTECTS ‘WATERS OF 
THE UNITED STATES” CONSISTENT WITH THE CWA. 

 
Prior to the CWR, the definition of “waters of the United States” under the CWA had remained in 
place largely unchanged since the 1970s.62 The definition broadly encompassed jurisdiction over 
the nation’s waters consistent with the CWA,63 and had never been overturned by a court.64  This 
                                                
59 According to EPA, Section 106 grants can support a wide variety of water pollution prevention and control 
programs and activities, including: (1) Monitoring and assessing water quality; (2) Developing water quality 
standards; (3) Identifying impaired waters and total maximum daily loads; (4) Managing national pollutant discharge 
elimination system permits; (5) Ensuring compliance; (6) Implementing enforcement actions; (6) Protecting source 
water; and (6) Managing outreach and education programs. See https://www.epa.gov/water-pollution-control-
section-106-grants/learn-about-water-pollution-control-section-106-grant (Attachment 7). 
60 See, e.g., 33 U.S.C. §§1267, 1268, 1269, 1270 and 1275. 
61 City of Milwaukee v. Illinois & Michigan, 451 U.S. 304, 318–19 (1981). See also Comments of Environmental 
Organizations on Advance Notice of Proposed Rulemaking on the Clean Water Act Regulatory Definition of "Waters of 
the United States" (April 16, 2003), (hereinafter “2003 Comments”) which are incorporated by reference herein 
(Attachment 8); Hines supra note 36 at pp. 92-195; and 33 U.S. C §. 1313 (applying water quality standard to 
“interstate waters,” “intrastate waters,” “navigable waters” and simply “waters.”). 
62 See regulatory definitions at 33 CFR part 328 and 40 CFR parts 110; 112; 116; 117; 122; 230; 232; 300; 302; and 
401 
63 This is true with the exception of the illegal waste treatment exclusion described in Section VIII of these comments. 
64 Neither the Supreme Court’s decision in SWANCC nor its decision in Rapanos invalidated any provision in the 
Agencies’ regulatory definitions of “waters of the United States” under the CWA.  As the Agencies acknowledge in the 
Notice, in SWANCC, the “Supreme Court held that the use of ‘‘isolated’’ non-navigable intrastate ponds by migratory 
birds was not by itself a sufficient basis for the exercise of federal regulatory authority under the CWA.”  82 Fed. Reg. 
at 34900.  SWANCC dealt only with an administrative interpretation of 33 C.F.R. §328.3(a)(3) (1999), dubbed the 
“Migratory Bird Rule,” that purported to assert jurisdiction based on the mere fact that particular waters were or 
could be used by migratory birds, and the Court did not vacate 33 C.F.R. §328.3(a)(3). Nothing in Rapanos is to the 
contrary. See 80 Fed. Reg. at 37,061 (recognizing that nothing in Rapanos “invalidated any of the current regulatory 
provisions defining ‘waters of the United States’”). 
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definition currently remains in place in 28 States.65 

Consistent with Congressional intent, the EPA (1973)66 and the Corps (1977)67 adopted regulations 
further defining “waters of the United States” for the purposes of the CWA to include broad 
categories of waters beyond those protected by traditional navigability tests. When the Corps 
adopted its definition of “waters of the United States” in 1977, it recognized that “[t]he regulation 
of activities that cause water pollution cannot rely on . . . artificial lines . . . but must focus on all 
waters that together form the entire aquatic system.”68 In the Preamble to the Corps’ 1977 rule 
defining “waters of the United States,” the Corps stated: 
 

Waters that fall within categories 1, 2, and 3 are obvious candidates for inclusion as 
waters to be protected under the Federal government’s broad powers to regulate 
interstate commerce.  Other waters are also used in a manner that makes them 
part of a chain or connection to the production, movement, and/or use of 
interstate commerce even though they are not interstate waters or part of a 
tributary system to navigable waters of the United States. The condition or 
quality of water in these other bodies of water will have an effect on interstate 
commerce. The Corps’ earlier 1975 definition identified certain of these waters. 
These included waters used: 
 

● By interstate travelers for water-related recreational purposes; 
● For the removal of fish that are sold in interstate commerce; 
● For industrial purposes by industries in interstate commerce; and 
● In the production of agricultural commodities sold or transported in 

interstate commerce. 
 

We recognized, however, that this list was not all inclusive, as some waters may be 
involved as links to interstate commerce in a manner that is not readily established 
by the listing of a broad category. The 1975 regulation, therefore, gave the District 
Engineer authority to assert jurisdiction over ‘other waters’ such as intermittent 
rivers, streams, tributaries and perched wetlands, to protect water quality. Implicit in 
this assertion of jurisdiction over these other waters was the requirement that some 

                                                
65 Proposed Rule, at 4162. 
66 38 Fed. Reg. 10834 (1973). 
67 42 Fed. Reg. 37122 (1977). 
68 42 Fed. Reg. 37128 (July 19, 1977). 
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connection to interstate commerce be established, even though that requirement was 
not clearly expressed in the 1975 definition.69 
 

Under the 1977 Definition, waters in Categories 1, 2, and 3, over which jurisdiction was “obvious” 
under the federal government’s broad powers to regulate interstate commerce, included: (1) 
Coastal and inland waters, lakes, rivers, and streams that are navigable waters of the United States, 
including adjacent wetlands; (2) Tributaries to navigable waters of the U.S., including adjacent 
wetlands; and (3) Interstate waters and their tributaries, including adjacent wetlands.70  
Additionally, based on reasoning set forth above, the Corps included “other waters” where the use 
or destruction of the waters could affect interstate commerce within the definition of “waters of the 
United States.”71 
 
Prior to the CWR, this basic approach to broadly defining “waters of the United States” had been in 
place since 1975, and remains consistent with the intent of Congress announced in 1972.  
Accordingly, the longstanding definition of “waters of the United States” for the purposes of the CWA 
includes:72 
 

A. All waters which are currently used, were used in the past, or may be susceptible to use in 
interstate or foreign commerce, including all waters which are subject to the ebb and flow of 
the tide. 

B. All interstate waters, including interstate “wetlands.” 
C. All other waters such as intrastate lakes, rivers, streams (including intermittent streams), 

mudflats, sandflats, “wetlands,” sloughs, prairie potholes, wet meadows, playa lakes, or 
natural ponds the use, degradation, or destruction of which would affect or could affect 
interstate or foreign commerce. 

D. All impoundments of waters otherwise defined as waters of the United States under this 
definition. 

E. Tributaries of waters identified in paragraphs (a) through (d) of this definition. 
F. The territorial seas. 
G. “Wetlands” adjacent to waters (other than waters that are themselves wetlands) identified 

in paragraphs (a) through (f) of this definition. 
 

Under the APA, the Agencies are required to “provide reasoned explanation” for their proposal to 
replace this definition with the Proposed Rule definition, and “must show that there are good 

                                                
69 42 Fed. Reg. 37127-37128. 
70 Id.  
71 42 Fed. Reg. 37122 (1977). 
72 See e.g., 40 C.F.R. §122.2; 33 C.F.R. § 328.3(a). 
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reasons” for doing so.73  As the Supreme Court explained in FCC v. Fox Television Stations, Inc. 
(‘‘Fox’’),74 a more detailed justification is required when an agency’s “new policy rests upon factual 
findings that contradict those which underlay its prior policy” and “[i]t would be arbitrary or 
capricious to ignore such matters … [because] a reasoned explanation is needed for disregarding 
facts and circumstances that underlay or were engendered by the prior policy.”75  The Agencies have 
completely failed to explain their basis for replacing this definition with the much narrower one 
announced in the Proposed Rule. This action is arbitrary and capricious, in addition to being 
contrary to law on the basis that the Proposed Rule is inconsistent with the CWA. 

Additionally, the Agencies must evaluate the Proposed Rule in relation to the prior definition text, 
as well as the 2015 CWR, to determine the impacts of the Proposed Rule on water resources, 
programs, and economic effect. The Agencies have failed to properly undertake that analysis.  
Instead, they purported to compare the Proposed Rule to their vaguely described interpretation of 
the pre-2015 regulatory definition in light of guidance documents and the CWR. However, those 
2003 and 2008 Guidance Documents, and the Agencies’ interpretation of them, are not the law that 
the Agencies seek to replace with the Proposed Rule. Further, the Guidance Documents are 
inconsistent with the CWA and Supreme Court precedent. 

In the years preceding the CWR, the 2003 SWANCC76 and 2008 Rapanos77 Guidance Documents 
implemented by the Agencies reduced protections for the Nation’s waters by limiting jurisdiction 
in a manner that was not justified by science or law.78  The Guidance Documents were issued by the 
Agencies in response to the SWANCC and Rapanos opinions, but interpreted those decisions more 
broadly than the decisions allow or require.  The Guidance Documents also imposed limitations on 
assertions of jurisdiction that were inconsistent with those decisions resulting in decreased 
jurisdiction over historically protected waters and inconsistent application by the Agencies.79  For 

                                                
73 Fox, 556 U.S. at 516. 
74 556 U.S. 502, 515 (2009). 
75 556 U.S. at 515-16 (citing Smiley v. Citibank (South Dakota), N. A., 517 U.S. 735, 742, (1996)). 

76 See Legal Memoranda Regarding Solid Waste Agency of Northern Cook County (SWANCC) v. United States (Jan. 15, 
2003), (hereinafter 2003 Guidance), available at: https://www.epa.gov/sites/production/files/2016-
04/documents/swancc_guidance_jan_03.pdf. 
77 U.S. Environmental Protection Agency and Army Corps of Engineers, Clean Water Act Jurisdiction Following the U.S. 
Supreme Court's Decision in Rapanos v. United States and Carabell v. United States (2008) (hereinafter “2008 Rapanos 
Guidance”) available at 
http://water.epa.gov/lawsregs/guidance/wetlands/upload/2008 12 3 wetlands CWA Jurisdiction Following Rapan
os120208.pdf (providing for “significant nexus” analysis for “[n]on- navigable tributaries that are not relatively 
permanent”). 
78 See Summary of Objections to Guidance in: Congressional Research Service Report R43455, EPA and the Army Corps’ 
Proposed Rule to Define “Waters of the United States” at p. 6, (June 10, 2014) (Attachment 9) 
79 See 2011 Comments, supra note 6.  
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example, the 2008 Rapanos Guidance80 inappropriately provided tributary streams less-than 
categorical protection although the existing regulatory definition protected, without any limitation, 
all tributaries to other specified jurisdictional waters, and despite the fact that the Supreme Court 
has not issued any holding limiting the jurisdictional status of tributaries.81 The 2003 and 2008 
Guidance has left many categories of waters that had previously been protected vulnerable to 
pollution and destruction, and hindered regulatory and enforcement actions contrary to law.82  The 
Agencies cannot lawfully rely on them to support their justification for the Proposed Rule. 

 
IV. THE AGENCIES MISCHARACTERIZE AND DISREGARD 

SUPREME COURT AND OTHER BINDING LEGAL PRECEDENT, 
AS WELL AS LEGISLATIVE HISTORY, DEMONSTRATING THAT 
THE CWA BROADLY PROTECTS THE NATION’S WATERS. 

 
As noted above, although there is extensive Supreme Court precedent relevant to the meaning of 
“waters of the United States” and the intended jurisdictional coverage of the CWA, and even more 
abundant precedent from the courts of appeals and federal district courts,83 the Agencies purport 
to define “waters of the United States” “in light of” only three Supreme Court cases, Riverside 
Bayview, SWANCC and Rapanos.  Somewhat inexplicably, however, the definition in the Proposed 
Rule is not consistent with those three cases, or even with the Agencies’ novel interpretations of 
them in the Proposed Rule. The Agencies even admit that they are merely using these three cases 
as “guideposts” for their new interpretation of “waters of the United States.”84  The Agencies’ failure 
to carefully evaluate and follow legal precedent and legislative history in the development of the 
Proposed Rule is contrary to law.  The Agencies do not possess unbridled discretion to pick and 
choose the portions of the law they prefer in furtherance of “agency policy choices and other 
relevant factors,” and completely ignore the parts of the law that don’t suit their purposes (including 
shrugging off the bedrock “objective” of the Act), as they attempt to do here.85 
 
As an initial matter, Commenters strongly disagree with the Agencies’ assertion that:  

 

                                                
80 See 2008 Rapanos Guidance. 
81 Id. at p. 13-14. 
82 See generally, Earthjustice et al., ABANDON: HOW THE BUSH ADMINISTRATION IS EXPOSING AMERICA’S WATERS TO HARM (2004), 
available at http://ocw.tufts.edu/data/32/386826.pdf. (hereinafter “Reckless Abandon”) (Attachment 10). 
83 See 2008 Comments, 2011 Comments and 2014 Comments, supra note 6. 
84 Proposed Rule, at 4159. 
85 Proposed Rule, at 4156. 
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[f]rom the earliest rulemaking efforts following adoption of the 1972 CWA 
amendments, to the agencies most recent attempt to define “waters of the United 
States” in 2015, the sparse statutory definition has spurred substantial litigation 
testing the meaning of the phrase. Hundreds of cases and dozens of courts have 
attempted to discern the intent of Congress when crafting the phrase. See, e.g., 
Rapanos v. United States, 547 U.S. 715, 739 (2006) (Scalia, J., plurality) (briefly 
summarizing case history).86 
 

First, nothing on page 739 of Rapanos (or elsewhere in the Opinion) summarizes a case history that 
supports the Agencies’ inaccurate premise. Moreover, the meaning of the Agencies’ pre-2015 
regulatory definitions of “waters of the United States” has been well-settled and has not been the 
subject of inordinate litigation challenging it since its adoption in the 1970s.87  In fact, the definition 
has never been overturned or limited in any way by any court.  The exception to this is, of course, 
the confusion and litigation that arose after the SWANCC and Rapanos opinions, primarily disputes 
related to jurisdiction over wetlands,88 and the ongoing litigation regarding the CWR.  But there is 
a plethora of precedent, including Supreme Court opinions, confirming the intended breadth of the 
phrase “waters of the United States,” and consistently applying the Agencies’ long-standing 
interpretation of that phrase set forth in the Agencies’ pre-2015 definition.  Not a single court has 
interpreted “waters of the United States” in a manner consistent with the narrow interpretation that 
the Agencies proffer in the Proposed Rule.  
 
The Agencies also attempt in the Proposed Rule to minimize the significance of the Supreme Court’s 
opinion in Riverside Bayview.  The Court in that case held that Congress took a “broad, systemic view 
of the goal of maintaining and improving water quality” with the word “integrity,” contained in the 
Act’s “objective,” referring to “a condition in which the natural structure and function of ecosystems 
[are] maintained.”  The “[p]rotection of aquatic ecosystems, Congress recognized, demanded broad 
federal authority to control pollution, for ‘[w]ater moves in hydrologic cycles and it is essential that 
discharge of pollutants be controlled at the source.’”89 To accomplish these goals, the Supreme Court 
in Riverside Bayview concluded, Congress defined the “waters covered by the Act broadly” to 

                                                
86 Proposed Rule, at 4159. 
87 See 2008 Comments, 2011 Comments and 2014 Comments, supra note 6. 
88 See, e.g., U.S. Army Corps of Engineers v. Hawkes, 136 S. Ct. 1807, 1812 (2016) (wetlands); Sackett v. EPA, 566 U.S. 
120, 124 (2012) (wetlands). 
89 U.S. v. Riverside Bayview Homes, Inc., 474 U.S. 121, 132-33 (1985) (citing H.R.Rep. No. 92–911, p. 76 (1972); S.Rep. No. 
92–414, at 77 (1972); U.S.Code Cong. & Admin.News 1972, pp. 3668, 3742).  The Agencies’ Notice for this Proposed 
Rule misconstrues Bayview by describing the Opinion as simply one that “deferred to the Corps’ ecological judgment 
that adjacent wetlands are “inseparably bound up” with the waters to which they are adjacent, and upheld the inclusion 
of adjacent wetlands in the regulatory definition of “waters of the United States.”  Definition of ‘‘Waters of the United 
States’’— Recodification of Pre-Existing Rules, 82 Fed. Reg. 34900 (July 27, 2017).   
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encompass all “waters of the United States.”90 The unanimous Riverside Bayview opinion, which 
remains good law, is far more significant than the Agencies appear to suggest, and should be given 
far more weight as they endeavor to redefine “waters of the United States.”  Based solely upon the 
Agencies’ treatment of the case in the Proposed Rule, one might think Riverside Bayview supports 
the Agencies’ narrow interpretation, when in truth it plainly demonstrates that the Proposed Rule 
would contravene Congress’ plain intent. 

The intended breadth of the CWA is apparent in the comprehensive goals, programs and directives 
in the Act, as well as in the legislative history, administrative decisions and case law interpreting 
the Act.91  Thus, unlike the RHA of 1899, the CWA was not focused on the prevention of “navigation-
impeding” conduct in navigable waters.92  Instead, as the Supreme Court taught in International 
Paper Co. v. Ouellette, the CWA established “an all-encompassing program of water pollution 
regulation” that “applies to all point sources and virtually all bodies of water.”93  While extensive 
RHA precedent demonstrated that the Commerce Clause provided adequate authority for 
regulation of navigable waters and their tributaries, it was equally clear that Congress’ Commerce 
Clause authority to control pollution was not limited to traditionally navigable waters or traditional 
tests of navigability. 

For example, when it invalided portions of the Corps’ 1974 regulations that limited CWA jurisdiction 
to waters “which had been, are, or may be, used for interstate or foreign commerce,” the U.S. District 
Court for the District of Columbia held that when Congress defined the term “navigable waters” as 
“the waters of the United States, including the territorial seas” it “asserted federal jurisdiction over 
the nation's waters to the maximum extent permissible under the Commerce Clause of the 
Constitution.  Accordingly, as used in the [Clean] Water Act, the term is not limited to the traditional 
tests of navigability.”94  This holding is consistent with the Conference Committee Report for the 
final bill which states “[t]he conferees fully intend that the term ‘navigable waters’ be given the 
broadest possible constitutional interpretation unencumbered by agency determinations which 
have been made or may be made for administrative purposes.”95   

                                                
90 Id. 
91 See also Quarles Petroleum Co. v. United States, 551 F.2d 1201, 1206 (Ct. Cl. 1977) (“In addition, the overall intention 
of Congress in enactment of the Federal Water Pollution Control Act was to eliminate or to reduce as much as possible 
all water pollution throughout the United States.”). 
92 See U.S. v. Holland, 373 F. Supp. 665, 669-70 (M.D. Fla. 1974). 
93 International Paper Co. v. Ouellette, 479 U.S. 481, 492 (1987) (emphasis added; internal quotations omitted). 
94 NRDC v. Callaway, 392 F. Supp. 685, 686 (D.D.C. 1975); 39 Fed. Reg. 12119 (April 3, 1974). 
95 Conference Report, Senate Report No. 92-1236, Sept. 28, 1972 at 144, U.S.Code Cong. & Admin. News 1972, p. 3822; 
Reprinted in Legislative History, Committee on Public Works, Committee Print, 93rd Cong., 1st Sess., Legislative History 
of the Water Pollution Control Act Amendments of 1972, at 327 (emphasis added) (hereinafter “1972 Legislative 
History”). 
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When Representative John Dingell presented the Conference version of the bill to the House of 
Representatives, he explained that in defining “navigable waters” broadly for the purposes of the 
CWA as “waters of the United States, including the territorial seas”: 

The Conference bill defined the term ‘navigable waters' broadly for water quality 
purposes.  It means ‘all the waters of the United States' in a geographic sense. It does 
not mean ‘navigable waters of the United States' in the technical sense as we 
sometimes see in some laws…. Thus, this new definition clearly encompasses all 
water bodies, including main streams and their tributaries, for water quality 
purposes. No longer are the old, narrow definitions of navigability, as determined by 
the Corps of Engineers, going to govern matters covered by this bill.96 

The Supreme Court has also explicitly recognized on at least three occasions that “navigable waters” 
under the CWA include “something more than traditional navigable waters.”97   

Additionally, in Riverside Bayview, the Supreme Court held that “the Act’s definition of ‘navigable 
waters’ as ‘the waters of the United States’ makes it clear that the term ‘navigable’ as used in the Act 
is of limited import. In adopting this definition of ‘navigable waters,’ Congress evidently intended 
to repudiate limits that had been placed on federal regulation by earlier water pollution 
control statutes and to exercise its powers under the Commerce Clause to regulate at least some 
waters that would not be deemed “navigable” under the classical understanding of that term.”98 The 
Bayview Court also noted that, while:  

[I]t is one thing to recognize that Congress intended to allow regulation of waters that 
might not satisfy traditional test of navigability, it is another to assert that Congress 
intended to abandon traditional notions of “waters” and include in that term 
“wetlands” as well. Nonetheless, the evident breadth of congressional concern for 
protection of water quality and aquatic ecosystems suggests that it is reasonable 
for the Corps to interpret the term “waters” to encompass wetlands adjacent to 
waters as more conventionally defined.99  

Contrary to the Agencies’ characterizations, SWANCC held solely that 33 C.F.R. 328.3(a)(3) (1999), 
as clarified and applied to petitioner's balefill site pursuant to the Migratory Bird Rule, 51 Fed. Reg. 
41217 (1986), exceeds the authority granted to respondents under section 404(a) of the CWA.”100  

                                                
96 118 Cong. Rec. 33, 756 (1972); id. at 250-51. 
97 See Rapanos v. United States, 547 U.S. 715, 731 (2006). 
98 Bayview, 474 U.S. at 133 (emphasis added). 
99 Id. 
100 Solid Waste Agency of Northern Cook County (SWANCC) v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001). 
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Thus, the SWANCC decision was particularly fact-specific, related solely to Section 404 jurisdiction 
under the Migratory Bird Rule, and did not impact or limit the agencies’ jurisdiction over any other 
waters, including non-navigable tributaries, adjacent wetlands, or “other waters” that could affect 
interstate or foreign commerce.101 Because the Supreme Court limited its holding to the 
jurisdictional basis asserted by the Corps, i.e., the Migratory Bird Rule, the decision did not require, 
or even imply, that the Agencies could not continue to rely on any other provisions of the pre-2015 
definition of “waters of the United States” to assert CWA jurisdiction.  The corollary is also true – 
SWANCC does not authorize or provide any basis for the Agencies to remove any protections or 
jurisdictional bases under the Commerce Clause for tributaries, adjacent waters or any other waters 
provided in the pre-2015 regulatory definition. 
 
Similarly, the Supreme Court in Rapanos, did not invalidate the existing regulatory definition of 
“waters of the United States” when it opined on issues presented in the consolidated cases - the 
extent of CWA jurisdiction over wetlands adjacent to tributaries that are not traditionally navigable 
under Section 404 of the CWA.102  The Rapanos Court issued no majority opinion.  However, several 
differing opinions suggested three different tests for determining whether wetlands adjacent to 
non-navigable tributaries can be covered under the CWA.103   
 
● Relatively Permanent Test: The four-justice plurality opinion, written by Justice Scalia, 

recognized that the CWA covers non-navigable waters in addition to traditionally navigable 
waters, but declined to “decide the precise extent to which the qualifiers ‘navigable’ and ‘of the 
United States’ restrict the coverage of the Act.”104  Instead, the plurality focused on the meaning 
of “the waters” in 33 U.S.C. § 1362(7) (“The term ‘navigable waters’ means the waters of the 
United States, including the territorial seas.”)  The plurality concluded that “[o]n this definition, 
‘the waters of the United States’ include only relatively permanent, standing or flowing bodies 
of water. The definition refers to water as found in ‘streams,’ ‘oceans,’ ‘rivers,’ ‘lakes,’ and 
‘bodies’ of water ‘forming geographical features.’  All of these terms connote continuously 
present, fixed bodies of water, as opposed to ordinarily dry channels through which water 
occasionally or intermittently flows.”105 The plurality also noted that “[b]y describing ‘waters’ 
as ‘relatively permanent,’” it did not “necessarily exclude streams, rivers, or lakes that might dry 
up in extraordinary circumstances” or “seasonal rivers which contain continuous flow during 
some months of the year . . .’” and, further, that it had “no occasion in this litigation to decide 
exactly when the drying-up of a streambed is continuous and frequent enough to disqualify a 

                                                
101 See 2003 Comments, supra note 61.  
102 Rapanos, 547 U.S. at 787. 
103 Id. at 715. 
104 Id. at 731. 
105 Id. at 731-32 (internal citations omitted). 
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channel as a ‘wate[r] of the United States.’”106  Upon this opinion, the plurality sought remand of  
the cases for a determination by the lower courts “whether the ditches or drains near each 
wetland are “waters” in the ordinary sense of containing a relatively permanent flow; and 
(if they are) whether the wetlands in question are ‘adjacent’ to these ‘waters’ in the sense of 
possessing a continuous surface connection that creates the boundary-drawing problem we 
addressed in Riverside Bayview.”107 Based on this test, wetlands adjacent to “relatively 
permanent” bodies of water are covered under the CWA as long as they possess a “continuous 
surface connection” to that water. 

 
● Significant Nexus Test: Justice Kennedy concurred with the plurality that the cases should be 

remanded, but firmly rejected the plurality’s reasoning for doing so.  Justice Kennedy identified 
the issue to be decided in the consolidated case as “whether the term ‘navigable waters’ in the 
Clean Water Act extends to wetlands that do not contain and are not adjacent to waters that 
are navigable in fact.”108 According to the opinion of Justice Kennedy: 

 
[T]he Corps' jurisdiction over wetlands depends upon the existence of a significant 
nexus between the wetlands in question and navigable waters in the traditional 
sense. The required nexus must be assessed in terms of the statute’s goals and 
purposes . . . With respect to wetlands, the rationale for Clean Water Act regulation is, 
as the Corps has recognized, that wetlands can perform critical functions related to 
the integrity of other waters – functions such as pollutant trapping, flood control, and 
runoff storage . . .  Accordingly, wetlands possess the requisite nexus, and thus come 
within the statutory phrase ‘navigable waters,’ if the wetlands, either alone or in 
combination with similarly situated lands in the region, significantly affect the 
chemical, physical, and biological integrity of other covered waters more readily 
understood as ‘navigable.’ When, in contrast, wetlands' effects on water quality are 
speculative or insubstantial, they fall outside the zone fairly encompassed by the 
statutory term ‘navigable waters.’109   
 

Justice Kennedy further opined that “[w]hen the Corps seeks to regulate wetlands adjacent to 
navigable-in-fact waters, it may rely on adjacency to establish its jurisdiction.  Absent more 
specific regulations, however, the Corps must establish a significant nexus on a case-by-case 
basis when it seeks to regulate wetlands based on adjacency to non-navigable tributaries.”110 

                                                
106 Id. (internal citations omitted). 
107 Id. at 757. 
108 Id. at 759, 
109 Id. at 779-80. 
110 Id. at 782. 
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Notably, Justice Kennedy indicated that the record before the Court contained evidence of a 
possible significant nexus and that the end result of the remand might well be that the “Corps 
assertion of jurisdiction is valid,” as suggested by the dissent.111 

 
● Existing Definition Test: The dissent, written by Justice Stevens, and joined by Justices Souter, 

Ginsburg, and Breyer, opined that the agencies’ existing regulatory definition is a reasonable 
interpretation of the statutory term “waters of the United States.” The dissent rejected the 
rationales of the plurality and Justice Kennedy, but stated that “[g]iven that all four Justices who 
have joined this opinion would uphold the Corps' jurisdiction in both of these cases–and in all 
other cases in which either the plurality's or Justice Kennedy’s test is satisfied–on remand each 
of the judgments should be reinstated if either of those tests is met.”112 

 
In concurring with the plurality opinion, Chief Justice Roberts noted that the SWANCC decision 
issued five years prior to Rapanos, “rejected the position of the Army Corps of Engineers on the 
scope of its authority to regulate wetlands under the Clean Water Act . . .” and that, with regard to 
the Court’s decision regarding jurisdiction over the wetlands at issue in Rapanos, “[i]t is unfortunate 
that no opinion commands a majority of the Court on precisely how to read Congress’ limits on the 
reach of the Clean Water Act.”113   
 
In the Proposed Rule, the Agencies selectively quote from two of the Rapanos opinions and, 
ultimately, inexplicably combine portions of the plurality’s opinion with portions of Justice 
Kennedy’s opinion without regard to the fact these opinions are opposed to one another in every 
key respect.114 
 
The Sixth Circuit recognized in United States v. Cundiff that extracting law from the Rapanos decision 
is problematic because “there is quite little common ground between Justice Kennedy’s and the 
plurality’s [Scalia’s] conceptions of jurisdiction under the Act, and both flatly reject the other’s 
view.”115  This belief is not confined to the Sixth Circuit.  Every other court of appeals that has 

                                                
111 Id. at 784. 
112 Id. at 810. 
113 Id. at 758. 
114 See e.g., Proposed Rule, at 4167 (“In summary, although the standards that the plurality and Justice Kennedy established 
are not identical, and each standard excludes some waters that the other standard does not, the standards contain substantial 
similarities. The plurality and Justice Kennedy agree in principle that the determination must be made using a basic two-step 
approach that considers: (1) The connection of the wetland to the tributary; and (2) the status of the tributary with respect to 
downstream traditional navigable waters. The plurality and Justice Kennedy also agree that the connection between the 
wetland and the tributary must be close. The plurality refers to that connection as a ‘‘continuous surface connection’’ or 
‘‘continuous physical connection,’’ as demonstrated in Riverside Bayview.”). 
115 555 F.3d 200, 210 (6th Cir. 2009). 
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considered the question has determined that CWA jurisdiction exists at least whenever Justice 
Kennedy’s test is met – but with some applying both the Scalia and Kennedy tests, and others finding 
that only Justice Kennedy’s test applies.116  Importantly, none of these Circuits have combined the 
opinions into a single test, or even determined that Justice Scalia’s test alone should be employed to 
determine CWA jurisdiction, and no court has ever employed a hybrid approach that relies on pieces 
of the plurality and pieces of Justice Kennedy’s test as the Agencies have attempted in the Proposed 
Rule.117 
 
In sum, SWANCC should be read as standing for the narrow proposition that the Corps cannot rely 
on the Migratory Bird Rule to assert jurisdiction over isolated, intrastate waters under the CWA. 
Rapanos should similarly be narrowly applied solely to evaluate CWA jurisdiction over wetlands 
adjacent to non-navigable tributaries. However, because no opinion commanded a majority of the 
Court, the Agencies should not attempt to cherry-pick portions of the Rapanos opinions that serve 
their policy goals as they have tried to do in the Proposed Rule. SWANCC and Rapanos do not 
mandate, or even support, the dangerously narrow definition of “waters of the United States” that 
the Agencies have proposed. 
 
V. THE REGULATORY DEFINITION OF “WATERS OF THE 

UNITED STATES” MUST PROTECT ALL WATERS TO THE 
FULLEST EXTENT OF CONGRESS’ COMMERCE POWER. 

 
It is beyond dispute that Congress intended the CWA to fully protect the nation’s waters and aquatic 
ecosystems without regard to whether the waters could satisfy historic navigability tests under the 
Commerce Clause.  It is vital to understand that, prior to the enactment of the CWA, both 
traditionally navigable waters and their non-navigable tributaries were believed to be well within 
the Commerce Clause powers of the federal government under traditional tests of navigability.118  

                                                
116 Compare United States v. Johnson, 467 F.3d 56, 66 (1st Cir. 2006) (“The federal government can establish jurisdiction 
over the target sites if it can meet either the plurality's or Justice Kennedy's standard as laid out in Rapanos.”); United 
States v. Donovan, 661 F.3d 174, 184 (3d Cir. 2011) (“We hold that federal jurisdiction to regulate wetlands under the 
CWA exists if the wetlands meet either the plurality's test or Justice Kennedy's test from Rapanos.”); and United States 
v. Bailey, 571 F.3d 791, 799 (8th Cir. 200) (“[W]e join the First Circuit in holding that the Corps has jurisdiction over 
wetlands that satisfy either the plurality or Justice Kennedy's test.”), with United States v. Gerke Excavating, Inc., 464 
F.3d 723, 725 (7th Cir. 2006) (“Justice Kennedy's proposed standard … must govern the further stages of this litigation); 
N. Cal. River Watch v. City of Healdsburg, 496 F.3d 993, 999-1000 (9th Cir. 2007) (“Justice Kennedy's concurrence 
provides the controlling rule  [*1000]  of law for our case”); and United States v. Robison, 505 F.3d 1208, 1221 (11th Cir. 
2007) (“we join the Seventh and the Ninth Circuits' conclusion that Justice Kennedy's "significant nexus" test provides 
the governing rule of Rapanos.”). 

117 Proposed Rule, at 4167. 
118 The 1899 Refuse Act, the predecessor to the Clean Water Act Section 402 permitting program, governed discharges 
to traditionally navigable waters and “into any tributary of any navigable water from which the same shall float or be 
washed into such navigable water...”  33 U.S.C. § 407. 
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Congress intended to expand the number and nature of the waters covered under the CWA in order 
to protect water quality and aquatic ecosystems to the fullest extent permitted by the Commerce 
Clause. SWANCC and Rapanos do not address, limit or establish the outer limits of this Constitutional 
authority.  In other words, Congress intended to expand coverage under the CWA beyond interstate 
waters, traditionally navigable waters and their tributaries, and did not premise such expansion of 
jurisdiction on the extent to which waters were connected to traditionally navigable waters.  To the 
contrary, Congress intended to repudiate the traditional navigability tests and limitations on federal 
authority, and to instead utilize the full authority of the federal government to regulate water 
pollution under the Commerce Clause.119  
 
It is essential to the continued protection of the Nation’s waters that the Agencies’ definition of 
“waters of the United States” protect all waters to the fullest extent permitted by the Commerce 
Clause. In order to do so, the agencies should retain the following language in the regulatory 
definition of “waters of the United States”: 
 

All other waters such as intrastate lakes, rivers, streams (including intermittent 
streams), mudflats, sandflats, “wetlands,” sloughs, prairie potholes, wet meadows, 
playa lakes, or natural ponds the use, degradation, or destruction of which would affect 
or could affect interstate or foreign commerce including any such waters: 
 

1) Which are or could be used by interstate or foreign travelers for recreational 
or other purposes; 

2) From which fish or shellfish are or could be taken and sold in interstate or 
foreign commerce; or 

3) Which are used or could be used for industrial purposes by industries in 
interstate commerce; 

4) All impoundments of waters otherwise defined as waters of the United States 
under this definition;120 

 
There are many significant waterways that provide valuable ecological, recreational, drinking 
water, and economic services that could lose protections under the CWA if this language is 
removed.121 In particular, so-called “closed basins” and other waters that lack a connection to 
Traditional Navigable Waters, which have historically been protected under these interstate 

                                                
119 See e.g., Riverside Bayview, 474 U.S. at 133. 
120 See, e.g., 40 C.F.R. §122.2; 33 C.F.R. § 328.3(a) 
121 See Waterkeeper Alliance Fact Sheets on the Impacts to Twelve Watersheds across the United States, attached 
hereto as: (Attachment 11). 
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commerce factors for “other waters,” such as Idaho’s Upper Snake River Closed Basin, Oregon’s 
Crater Lake and New Mexico’s Central Closed Basins.122  
 
“Closed-basins” make up roughly 20% of the land area in New Mexico, and include many rivers, 
streams and wetlands.  These waters provide recreation, fishing and water supply in a region with 
scarce water resources and must be protected under the CWA.123  Similarly, in southern Idaho, the 
Upper Snake Closed Basin contains “numerous creeks and rivers that do not flow on the surface 
beyond the borders of the state,” but do flow into the Snake River Plain Aquifer, which supplies 
water to the Snake River.124  Some rivers and streams within the Upper Snake Closed Basin have 
been determined to be jurisdictional based on navigability; however, others are jurisdictional solely 
because they have an impact on interstate commerce, including their use for irrigation water for 
cropland and the fact that they support “high-quality trout fisheries that attract anglers from all over 
the United States.”125  Retention of this regulatory language is critical for protecting these types of 
waters. 
 
Additionally, the Agencies should maintain the original regulatory language in the definition of 
“waters of the United States,” particularly the precise language for tributaries, and should expressly 
retain all Commerce Clause grounds for including all waters within the regulatory definition of 
“waters of the United States.” As set forth in the 2003 Comments on the ANPRM, “the chemical, 
physical, and biological integrity of the Nation’s waters cannot be restored and maintained without 
Clean Water Act regulation of all waters protected by the current regulations – including those 
identified by the (a)(3) factors [other waters interstate commerce factors].”126 As stated by the court 
in U.S. v. Holland: 

                                                
122 See e.g., Waterkeeper Alliance Fact Sheets, supra note 120 (Snake River Fact Sheet: In the Snake River watershed, 
at least five percent of the watershed (about 5,185 sq. miles or 3,318,400 acres) is considered a “closed basin” because 
the waterways are only connected to the Snake River via subsurface connections. Called the “Upper Snake Closed 
Basin,” in east-central Idaho, it includes the drainages of five watersheds, the Big Lost, Little Lost, Birch, Medicine 
Lodge, and Beaver–Camas., which play an important economic and ecological role that is already being impacted by 
pollution. For example, Medicine Lodge Creek and its tributaries contain rainbow trout, brook trout, and Yellowstone 
cutthroat trout, and Little Lost Creek includes critical habitat for bull trout, listed as threatened under the Endangered 
Species Act.; Rogue River and Cater Lake Fact Sheet:  Crater Lake is a national treasure known for its iconic blue 
waters, which is considered by scientist to be the cleanest and clearest body of water in the world.  Crater Lake could 
lose protection because it is a considered a closed basin that may lack surface connections to the Rogue River. Rio 
Grande Fact Sheet: In the Rio Grande Basin, there is a roughly14,605 square mile area known as the Central Closed 
Basins with water resources that are essential to communities and wildlife that could lose protection under the 
Proposed Rule.  For example, based on NHD data, there are more than 33, 933 miles of streams that could lose 
protection because they may not be connected to the Rio Grande via surface connections.)  
123 See Waterkeeper Alliance Fact Sheet for Rio Grande, supra note 120; Reckless Abandon, supra Note 62, p. 7. 
124 Waterkeeper Alliance Fact Sheet for Snake River, supra note 120; Reckless Abandon, supra Note 62, pp. 12-13. 
125 Id.   
126 See 2003 Comments, supra note 61, at pp. 29-38.   
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It is beyond question that water pollution has a serious effect on interstate commerce 
and that the Congress has the power to regulate activities such as dredging and filling 
which cause such pollution. Congress and the courts have become aware of the lethal 
effect pollution has on all organisms. Weakening any of the life support systems bodes 
disaster for the rest of the interrelated life forms … Congress is not limited by the 
‘navigable waters' test in its authority to control pollution under the Commerce 
Clause.127 

The Third Circuit recently confirmed this view in a case involving challenges to a CWA Total 
Maximum Daily Load to control pollution within the watershed of the Chesapeake Bay, when it 
stated: 
 

Our experience in state regulation of water pollution gave environmentalists poster 
material in the 1969 burning of the Cuyahoga River, the consequence of a classic 
“tragedy of the commons,” which occurs when society fails to create incentives to use 
a common resource responsibly. See Garrett Hardin, The Tragedy of the Commons, 162 
Science 1243, 1244 (1968). Producers of industrial waste used the Cuyahoga River to 
diffuse oil and other chemicals—and thus the river “ooze[d] rather than flow[ed]” and 
a person who fell in would “not drown but decay”—until the waste caught fire. Time, 
America's Sewage System and the Price of Optimism (Aug. 1, 1969). In response to 
that fire and to the general degradation of American water that followed the post-war 
industrial boom, Congress determined that the EPA should have a leadership role in 
coordinating among states to restore the Nation's waters to something approaching 
their natural state. See 33 U.S.C. § 1251 . . . [and] “[a]s the Supreme Court has 
admonished in the water-pollution context, ‘We cannot, in these circumstances, 
conclude that Congress has given authority inadequate to achieve with reasonable 
effectiveness the purposes for which it has acted.’ E.I. du Pont de Nemours v. Train, 
430 U.S. 112, 132, 97 S.Ct. 965, 51 L.Ed.2d 204 (1977) (quoting Permian Basin Area 
Rate Cases, 390 U.S. 747, 777, 88 S.Ct. 1344, 20 L.Ed.2d 312 (1968)).”128  

 
The Agencies lack authority to narrow the definition of “waters of the United States” based on their 
erroneous legal theories regarding navigability,129 nor may the Agencies eliminate the broad 
Commerce Clause bases for covering rivers, streams, lakes, adjacent waters, and other waters. 
Accordingly, the definition should be amended to ensure protection of these vital waters, which of 
course also protects downstream Traditionally Navigable Waters.  Neither SWANCC nor Rapanos, 

                                                
127 Holland, 373 F. Supp. at 673. 
128 Am. Farm Bureau Fed'n v. U.S. E.P.A., 792 F.3d 281, 309 (3d Cir. 2015).  
129 See, e.g., Proposed Rule, at 4168-4169. 
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nor any other judicial precedent, limits or establishes the outer bounds of Congress’ Commerce 
Clause authority for purposes of the CWA, and the Agencies’ statements to the contrary in the 
Proposed Rule are erroneous.130 
 
VI. THE AGENCIES CANNOT RELY ON EXECUTIVE ORDER 

13778 AS A BASIS FOR THE PROPOSED RULE. 
 
While the Agencies attempt to use the Supreme Court’s opinions in Riverside Bayview, SWANCC and 
Rapanos as mere “guideposts” for crafting their capriciously narrow definition of “waters of the 
United States,” they assert that they have ensured their definition is “consistent with Executive 
Order 13778.”131  The title of that Executive Order, “Restoring the Rule of Law, Federalism, and 
Economic Growth by Reviewing the ‘Waters of the United States’ Rule,” spotlights the Agencies’ true 
motivation for attempting to cast aside more than 40 years of legal precedent and agency practice.  
It also illuminates the mysterious “agency policy choices and other relevant factors” that form the 
Agencies’ actual legal basis for the Proposed Rule, and explains the obvious disconnect between the 
Agencies’ interpretation of the CWA text, regulatory history, legislative history, Supreme Court 
precedent and the definition of “waters of the United States” that they now propose to adopt. 
 
Notably, however, despite the Agencies’ assurances, the Proposed Rule is actually not “consistent” 
with the Executive Order.  While Executive Order 13778 directs the Agencies to review the 2015 
Clean Water Rule “for consistency with the policy” set forth in Section 1, it also directs that the 
Agencies should only undertake rulemaking to rescind and revise the CWR “as appropriate and 
consistent with law.”132  This is a key provision in the Executive Order because the Agencies have 
not even completed their review of the CWR,133 and in fact recently sought public input on a range 
of issues relating to unresolved legal questions as part of their decision-making process for doing 
so.134  

                                                
130 In SWANCC, the Supreme Court expressly declined to address the reach of Commerce Clause jurisdiction.  See 531 
U.S. at 162, 174; Rancho Viejo, LLC v. Norton, 323 F.3d 1062, 1071 (D.C. Cir. 2003) (observing that in SWANCC, the 
Supreme Court “expressly declined to reach” the Commerce Clause question.)  Similarly, none of the opinions of the 
Supreme Court in Rapanos commanded a majority of the Court “on precisely how to read Congress' limits on the reach 
of the Clean Water Act.  Rapanos, 547 U.S. at 758 (C.J. Roberts, concurring opinion). However, “in Rapanos it appears 
five justices had no constitutional concerns in any event …  [Justice Kennedy] asserted a broad theory of federal 
authority under the Commerce Clause ….” Am. Farm Bureau Fed'n v. U.S. E.P.A., 792 F.3d 281, 305 (3d Cir. 2015), cert. 
denied sub nom., Am. Farm Bureau Fed'n v. E.P.A., 136 S. Ct. 1246, 194 L. Ed. 2d 176 (2016) (citing U.S. v. Rapanos, 547 
U.S. at 777 (Kennedy, J. concurring). 
131 Proposed Rule, at 4155 (emphasis added). 
132 Executive Order 13778, §§ 1 & 2. 
133 See Definition of Waters of United States - Recodification of Pre-Existing Rules (Docket ID No. EPA–HQ–OW–2017–
0203) 83 Fed. Reg. 32227 (July 12, 2018) 
134 See Supplement Repeal Comments, supra note 6. 
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Further, it is axiomatic that the President cannot override statutes by executive fiat, and the policy 
set forth in an Executive Order thus cannot override the policy that Congress established in the CWA 
or any other law.135  The policy set forth in Section 1 of Executive Order 13778 states “[i]t is in the 
national interest to ensure that the Nation’s navigable waters are kept free from pollution, while at 
the same time promoting economic growth, minimizing regulatory uncertainty, and showing due 
regard for the roles of the Congress and the States under the Constitution.”136 Based on the Proposed 
Rule, it appears the Agencies rely on heavily on this policy as the primary basis for their effort to 
redefine waters of the United States, the key jurisdictional trigger in the Act. For example, the 
Agencies state: ‘[t]he Supreme Court has recognized that new administrations may reconsider the 
policies of their predecessors so long as they provide a reasonable basis for the change in approach. 
Nat’l Ass’n of Home Builders v. EPA, 682 F.3d 1032, 1038 & 1043 (D.C. Cir. 2012), citing FCC v. Fox 
Television Stations, Inc., 556 U.S. 502, 514-15 (2009) (Rehnquist, J., concurring in part and 
dissenting in part).”137  The Agencies further state:  
 

The agencies interpret their authority to include promulgation of a new regulatory 
definition of “waters of the United States,” consistent with the guidance in Executive 
Order 13778, so long as the new definition is authorized under the law and based on 
a reasoned explanation. FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) 
(“Fox”). A revised rulemaking based on a desired change in policy is well within an 
agency’s discretion and “[a] change in administration brought about by the people 
casting their votes is a perfectly reasonable basis for an executive agency’s 
reappraisal” of its regulations and programs. Nat’l Ass’n of Home Builders v. EPA, 682 
F.3d 1032, 1038 & 1043 (D.C. Cir. 2012) (citing Fox, 556 U.S. at 514-15 (Rehnquist, J., 
concurring in part and dissenting in part)). In developing this proposed rule, the 
agencies have re-evaluated their legal authority and those policies that they deem 
most important in shaping the jurisdiction of the CWA: Prioritizing the text of the 
statute, adherence to constitutional limitations, including the autonomy of States, and 
providing clarity for the regulated community.”138 

                                                
135 To the extent any provision of Executive Order 13778 would require a regulatory action that is inconsistent with or 
prohibited by a federal law, EPA must follow the law and comply with its requirements rather than follow the dictate 
of the Executive Order. See, e.g., Building & Construction Trades Dept., AFL-CIO, et al. v. Allbaugh, 295 F.3d 28, 32-33 
(D.C. Cir. 2002); Cty. of Santa Clara v. Trump, No. 17-CV-00485-WHO, 2017 WL 1459081, at *21 (N.D. Cal. Apr. 25, 
2017) (““[The President] cannot ‘repeal[ ] or amend[ ] parts of duly enacted statutes’ after they become law.’”(citing 
City of New York , 524 U.S. at 438, 439 (1998)); United States v. Rhode Island Dep't of Corr., 81 F. Supp. 3d 182, 188 
(D.R.I. 2015) (“Meanwhile, if an executive order conflicts with an existing statute, the executive order must fall. See 
Chamber of Commerce of U.S. v. Reich, 74 F.3d 1322, 1332–34 (D.C. Cir. 1996)”). 
136 Id. at sections 1 and 2. 
137 Proposed Rule, at 4195.  
138 Proposed Rule, at 4169. 
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The policy set forth in Section 1 of Executive Order 13778 is not, however, consistent with the CWA. 
As noted, the objective of the CWA is “to restore and maintain the chemical, physical, and biological 
integrity of the Nation’s waters.” This is the central policy Congress established for the CWA that 
should drive the Agencies’ review and rulemaking process.  In contrast to the policy in Section 1 of 
Executive Order 13778, the policies Congress established in the CWA were plainly not intended to 
promote economic growth, minimize regulatory uncertainty or push this administration’s 
particular ideology regarding states’ rights. Instead, Congress focused on, among other things, a 
national goal “of eliminating all discharges of pollutants into navigable waters by 1985” and an 
“interim goal of water quality which provides for the protection and propagation of fish, shellfish, 
and wildlife, and provides for recreation in and on the water … by 1983.”139  
 
Thus, rather than attempting to minimize industry’s burden or promote economic growth, Congress 
intentionally tasked the government with a single, unambiguous “objective” – “to restore and 
maintain the chemical, physical, and biological integrity of the Nation’s waters” – and imposed “on 
American industry (and the American public through passed-on product costs) the economic 
burden of ending all discharges of pollutants by the year 1985.”140  The policies of promoting 
“economic growth” and “minimizing regulatory uncertainty” announced in Executive Order 13778 
do not, and cannot, supersede or modify any of the Congressional statements of policy and 
associated legal requirements in the CWA.  But that is exactly what this administration, through the 
Executive Order, and the Agencies through the Proposed Rule, are attempting to accomplish.  
 
It could not be more apparent that the Agencies created their entire legal basis for the Proposed 
Rule from whole cloth solely to achieve the policies set forth in Section 1 of Executive Order 13778.  
This explains why the Agencies are completely ignoring the objective and other plain statutory 
requirements set forth in the Act and fail to articulate how their proposed definition is consistent 
with a plethora of Supreme Court and other judicial authority. The Agencies admit this when they 
state they are: 
 

[D]efining the scope of waters subject to federal regulation under the Clean Water Act 
(CWA), in light of the U.S. Supreme Court cases in United States v. Riverside Bayview 
Homes (Riverside Bayview), Solid Waste Agency of Northern Cook County v. United 
States (SWANCC), and Rapanos v. United States (Rapanos), and consistent with 
Executive Order 13778, signed on February 28, 2017, entitled “Restoring the Rule of 
Law, Federalism, and Economic Growth by Reviewing the ‘Waters of the United 
States’ Rule.141  

                                                
139 33 U.S.C. §1251(a).  
140 Am. Frozen Food Inst. v. Train, 539 F.2d 107,113 (D.C. Cir. 1976); 33 U.S.C. §1251(a)). 
141 Proposed Rule, at 4155 (emphasis added). 
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The Agencies go on to state “[t]he fundamental basis used by the agencies for the revised definition 
proposed today is the text and structure of the CWA, as informed by its legislative history and 
Supreme Court precedent, taking into account agency policy choices and other relevant 
factors.”142  Following this, the Agencies state:143 
 

● “This proposed definition revision is intended to [s]trike a balance between Federal and 
State waters and would carry out Congress’ overall objective to restore and maintain the 
integrity of the nation’s waters in a manner that preserves the traditional sovereignty of 
States over their own land and water resources.” [i.e. show due regard for the roles of 
Congress and the States under the Constitution] 

● “The agencies believe the proposed definition would also ensure clarity and predictability 
for Federal agencies, States, Tribes, the regulated community, and the public.” [i.e. 
Minimizing Regulatory Uncertainty] 

● “This proposed rule is intended to ensure that the agencies are operating within the scope of 
the Federal government’s authority over navigable waters under the CWA and the 
Commerce Clause of the U.S. Constitution.” [i.e. Promote Economic Growth] 

 
It is impossible to determine how the Agencies translated these policies to into the actual text of the 
proposed definition. It appears the Agencies have simply attempted to make the definition as 
narrow as they thought they could get away with without appearing to completely disregard the 
CWA and legal precedent in their entirety.  For example, even assuming spurring economic growth 
was a permissible policy consideration for defining which waters are protected by the CWA, the 
Agencies could not possibly create a rational basis for using it to establish minimum flow 
frequencies for tributaries or any other jurisdictional limit in the Proposed Rule.  The Agencies’ use 
of the policy in the Executive Order to limit CWA jurisdiction is blatantly arbitrary, capricious and 
contrary to law. 
 
VII. THE AGENCIES HAVE NOT COMPLIED WITH CWA, 

THE APA OR FEDERALISM REQUIREMENTS FOR 
PUBLIC NOTICE, COMMENT AND CONSULTATION. 

 
The Agencies unsuccessfully attempt to create the appearance of a record of extensive opportunity 
for public input and consultation with state, tribal and local governments on the definition of 
“waters of the United States” since March 2017 in the Proposed Rule Notice.  This is not an accurate 
characterization of the Agencies’ actions.  In each of the administrative actions the Agencies have 
undertaken over the past two years relating to the definition of “waters of the United States,” 

                                                
142 Proposed Rule, at 4156 (emphasis added). 
143 Id. 
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including this one, the Agencies have (1) refused substantive input from the public on key issues, 
(2) arbitrarily constrained the issues upon which comment is allowed, (3) provided woefully 
inadequate time for comment, and/or (4) provided only sparse, vague information explaining their 
proposed actions.144 
 
Nothing in the Proposed Rule Notice cures, or could cure, those previous blatant legal violations, 
and indeed they have only been compounded by gross defects the present rulemaking process.  The 
Agencies’ wide-ranging failures to engage the public, conduct mandatory federalism 
consultations,145 and provide the public with notice and meaningful opportunity for comment are 
detailed in Commenters’ four previous comments submitted since Executive Order 13778, which 
are each incorporated by reference herein.146  As Commenters explain again below, the Agencies 
received their “marching orders” from the White House, and have been advancing toward a 
predetermined outcome, set by executive fiat, since February 28, 2017. Every action they have taken 
since the Executive Order has been designed to achieve that end, including minimizing 
opportunities for the public and for states and local and tribal governments to provide meaningful 
input that might in any way hinder or delay their misguided and unlawful scheme to gut the CWA.147   
 
For example, in the Proposed Rule Notice, the Agencies claim to have initiated the required 
consultation process starting on April 19, 2017.148  This is simply untrue.  The July 17, 2017 Federal 
Register Notice for “Step One” stated that no federalism consultation was required, and that the 
Agencies “will appropriately consult with States and local governments as a subsequent rulemaking 
makes changes to the longstanding definition of ‘‘waters of the United States.’’149 From the 
beginning, it has been clear that the Agencies were only seeking input in a perfunctory manner 
which was actually designed to limit meaningful input from the states on their predetermined 
outcome. For example, in a June 19, 2017 letter from the Association of Clean Water Agencies 
regarding the “federalism consultation,” the group stated:  
 
                                                
144 See, e.g., Definition of “Waters of the United States” – Recodification of Pre-Existing Rules, 82 Fed. Reg. 34899, (July 
27, 2017) (hereinafter “Repeal Rule”) (“The agencies do not intend to engage in substantive reevaluation of the 
definition of ‘waters of the United States’ until the second step of the rulemaking.”).[Add comments] 
145 See Executive Order 13132 (64 FR 43255, August 10, 1999). 
146 See Repeal Comments, Step 2 Comments, Delay Comments, and Supplement Notice Comments, supra note 6.  
147 See U.S. EPA and U.S. Army Corps, Intention to Review and Rescind or Revise the Clean Water Rule, 82 Fed. Reg. 
12532 (Mar. 6, 2017).  This Notice of Intention was signed eight minutes after the Executive Order was signed.  See 
EPA Administrator Scott Pruitt, CERAWeek Environmental Policy Dialogue with Scott Pruitt, (March 9, 2017), 
available at https://site-905649.bcvp0rtal.com/detail/videos/most-viewed/video/5358092032001/environmental-
policy-dialogue-with-scott-pruitt?autoStart=true (last accessed on April 13, 2019). 
148 Proposed Rule, at 4163. 
149 Definition of Waters of United States - Recodification of Pre-Existing Rules, 82 Fed. Reg. 34899, at 34904 (July 27, 
2017) (hereinafter “Proposed Repeal Rule”). 
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We appreciate the opportunity to provide the U.S. Environmental Protection Agency 
(EPA) and the U.S. Army Corps of Engineers (Corps) with comments on the 
development of a new rule interpreting the term “navigable waters” as defined in 33 
U.S.C. 1362(7), in a manner consistent with the opinion of Justice Antonin Scalia in 
Rapanos v. United States, 547 U.S. 715 (2006) and as part of EPA’s federalism 
consultation under Executive Order 13132 … Unfortunately, states have received 
limited information in the way of draft rule text or even broad inclinations of how 
EPA and the Corps expect to write the rule; therefore, states can only provide 
similarly broad guidelines and advice at this juncture. ACWA will be considerably 
more useful as a resource for the agencies, and be able to provide state perspectives 
crucial to drafting a practically sound and legally defensible rule, if EPA shares 
proposed regulatory text or more specific regulatory options that are under 
consideration before EPA begins drafting the anticipated proposed rule of ‘step 2’.”150  

 
Additionally, the “consultations” were constrained to seeking input only on Justice Scalia’s opinion 
in Rapanos, and the information provided by the Agencies was inadequate to allow state, tribal and 
local governments to have an opportunity for meaningful input. The Agencies’ approach to 
obtaining recommendations from the Local Government Advisory Committee (“LGAC”) was the 
same.151  None of the “outreach” or consultations the Agencies discuss in this Notice address these 
failures, which continued throughout the Agencies’ processes. The first time the Agencies released 
text of a proposed definition or any supporting analysis for it was December 11, 2018. 
 
While the above-referenced consultations were perfunctory and defective, the Agencies’ 
engagement of the public on this hodge-podge of “waters of the United States”-related rulemakings 
and other administrative actions that now culminate in this Proposed Rule has been far worse.  For 
example, with the “Step One” Proposed Rule seeking to withdraw the CWR, the Agencies provided 
the public with only an eleven page Notice that lacked any meaningful information about the 
Agencies’ bases for the proposed action and expressly stated they would not consider any 
comments on how the Agencies should ultimately define ‘waters of the United States” under the 
CWA.152  With the Applicability Date Rule, widely known as the “Delay Rule,” the Agencies claimed 
in their “request for comment is on such a narrow topic” that not only is an extremely short 
comment period reasonable, but substantive evaluation or public comment on the definition of 
“waters of the United States” are both unnecessary and will not be considered by the Agencies.153 

                                                
150 See Letter from Association of Clean Water Agencies to The Honorable Scott Pruitt re: Federalism Process and 
WOTUS Rule Development (June 19, 2017), available at: https://www.epa.gov/sites/production/files/2017-
09/documents/us-acwa_2017-06-19.pdf. (emphasis added). 
151 Repeal Rule Comments, supra note 6. 
152 Id. 
153 Delay Rule Comments, supra note 6. 
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These examples are merely illustrative of the manner in which the Agencies have failed to earnestly 
engage the public on this issue – the full picture is horrendous. 
 
Yet here, as repeatedly predicted in our previous comments, the Agencies attempt to rely on their 
prior defective “stakeholder engagement” and “federalism consultations” to create the 
misimpression that the public and state, tribal and local governments have had a meaningful 
opportunity for input that has been considered by the Agencies, and to justify the draconian and 
unreasonably short 60-day comment period for the Proposed Rule. This is not how the APA 
works.154 To change the law, as is proposed here, the Agencies must engage in substantive 
evaluation and careful analysis of their action, provide a reasoned explanation for it, and engage in 
formal rulemaking based on this information while providing the public with meaningful 
opportunities for substantive input. With this Proposed Rule, the unreasonably short timeline for 
comment,155 lack of meaningful pre-proposal input opportunities,156 and failure to provide any 
adequate legal or factual bases, all demonstrate the illegality of the Agencies’ action. 
 
The CWA requires that “[p]ublic participation in the development, revision, and enforcement of any 
regulation, standard, effluent limitation, plan, or program established by the Administrator or any 
State under this Act shall be provided for, encouraged, and assisted by the Administrator and the 
States.157 Additionally, the APA requires agencies to provide notice of a proposed rule and the 
opportunity for comment.158 The Agencies must comply with the APA and provide for public 
participation in all agency actions that create (or eliminate) law, i.e. promulgation of legislative or 
substantive rules.159 

Courts at all levels have stressed the importance of public participation in rulemaking, and the D.C. 

                                                
154 The Agencies approach to this rulemaking is also inconsistent with EPA’s own regulations. See, e.g., 40 C.F.R. §25.3 
(“Public participation is that part of the decision-making process through which responsible officials become aware of 
public attitudes by providing ample opportunity for interested and affected parties to communicate their views. 
Public participation includes providing access to the decision-making process, seeking input from and conducting 
dialogue with the public, assimilating public viewpoints and preferences, and demonstrating that those viewpoints 
and preferences have been considered by the decision-making official.”). 
155 See, e.g., Executive Order 12866 – Regulatory Planning and Review, 58 Fed. Reg. 51735 (October 4, 1993) 
(emphasis added) (“Each agency shall (consistent with its own rules, regulations, or procedures) provide the public 
with meaningful participation in the regulatory process. In particular, before issuing a notice of proposed rulemaking, 
each agency should, where appropriate, seek the involvement of those who are intended to benefit from and those 
expected to be burdened by any regulation (including, specifically, State, local, and tribal officials). In addition, each 
agency should afford the public a meaningful opportunity to comment on any proposed regulation, which in 
most cases should include a comment period of not less than 60 days.”).  
156 Id. 
157 33 U.S.C. §1251(e) (emphasis added).   
158 5 U.S.C. §553. 
159 See, e.g., Gibson Wine Co. v. Snyder, 194 F.2d 329, 331 (D.C. Cir. 1952). 
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Circuit has determined that notice and comment works “(1) to ensure that agency regulations are 
tested via exposure to diverse public comment, (2) to ensure fairness to affected parties, and (3) to 
give affected parties an opportunity to develop evidence in the record to support their objections to 
the rule and thereby enhance the quality of judicial review.”160  These considerations are especially 
pressing in the context of redefining “waters of the United States” for the purposes of the CWA, yet 
the Agencies have utterly failed to provide the public with any meaningful opportunity for input 
with this Proposed Rule.   

The Proposed Rule will have significant impacts on dischargers, the broader regulated community, 
the public, the states, and tribal governments because it represents an extreme departure from the 
Agencies’, the courts’, and the states’ understanding of the scope of federal jurisdiction over waters 
under the CWA. For example, it will determine which point source water pollution discharges 
require an National Pollutant Discharge Elimination System (“NPDES”) permit under CWA Section 
402,161 which bodies of water may be destroyed through dredging or filling without a permit issued 
under Section 404, and whether citizens or the EPA can bring an enforcement action to address 
unpermitted pollutant discharges to a particular water body.162  The Proposed Rule will necessarily 
and dramatically alter CWA jurisdiction by directly reducing jurisdiction over several different 
types of waters, yet the Agencies admit that they cannot adequately assess the impacts of the 
proposed definition on waters and CWA Programs.163 Commenters submit that this is due, in part, 
to the fact that the Agencies have failed to seek meaningful input and consultation and, in separate 
part, due to the fact that the proposed definition is not based on the law or sound science.164 
 
The Federal Register Notice for the Proposed Rule is 67 pages long, and contains lengthy previously 
undisclosed, and wholly novel, legal and factual matter the Agencies purport to rely on as they work 
to ram through their proposed redefinition.  The Docket contains 130 supporting documents, many 
of which are technical and also have additional lengthy attachments and spreadsheets attached to 
them.165  For example, the main text of the Agencies’ Economic Analysis for the Proposed Revised 
                                                
160 International Union, United Mine Workers of Am. v. Mine Safety & Health Admin., 407 F.3d 1250, 1259 (D.C. Cir. 
2005). 
161 33 U.S.C. §1342. 
162 33 U.S.C. §§1319, 1369.  
163 See, e.g., Proposed Rule, at 4200 (Describing inadequacies of the data and approach, and stating: “[b]ecause of 
these limitations and the uncertainties in the way in which States or Tribes might respond following a change in the 
definition of ‘‘waters of the United States,’’ many of the potential effects of the proposed rule are discussed 
qualitatively, and some are discussed quantitatively where possible.”); Resource and Programmatic Analysis, (Noting 
inadequacies of their data throughout resulting in inconclusive, vague statements about impacts on resources and 
programs throughout.) 
164 See Waterkeeper Fact Sheets, supra note 121. 
165 The Agencies denied all of the requests for extension of time to comment.  See, e.g., (Attachment 14). Numerous 
supporting documents in the Docket for the Proposed Rule contain only titles but are themselves blank with no 
reference to any document or information source.  This further undermines the public’s ability to meaningfully 
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Definition of ‘Waters of the United States” (“Economic Analysis”) is 315 pages long with multiple 
supporting memos and spreadsheets, and the main text of the Agencies’ Resource and 
Programmatic Assessment for the Proposed Revised Definition of “Waters of the United States” 
(Resource and Programmatic Assessment”) is 116 pages long with a 216 page Appendix and 
multiple spreadsheets.  Despite this, and despite the Agencies’ knowledge that they intended to take 
this action since February 28, 2017, the Agencies provided the public with only 60 days to comment 
on the Proposed Rule166 and held a single public hearing in Kansas City, Kansas on February 27-28, 
2019.  The Agencies published notice of this meeting on February 7, 2019, thus giving the entire 
country only 20 days advance notice to make plans to travel to Kansas.167 This is a wholly 
inadequate public process for any formal federal rulemaking, and is an inexcusable abomination for 
a rulemaking of such momentous import for public health and the environment across the Nation.   
 
For the above reasons, if the Agencies intend to proceed with this Rulemaking and issue a final rule 
that will redefine “waters of the United States” (which they should not; the Proposed Rule should 
be withdrawn and abandoned), they must first provide the public with additional time for comment, 
and additional opportunities for public hearings due to the national importance of these issues. 
 
As this rulemaking currently stands, the opportunity for meaningful public input and comment on 
this Proposed Rule is illusory given the limited time and nature of the information provided. It is 
beyond unreasonable to provide the public with only 60 days to try to decipher and comment on 
the lengthy, compound theories and questions posed by the Agencies in the Proposed Rule Notice, 
as well as the ones improperly buried within the Economic Analysis and Resource and 
Programmatic Assessment.168  It is even more unreasonable to attempt to cure the Agencies’ blatant 
APA deficiencies, as detailed in these and our previous comments, by simply (1) requesting 
comment on “all aspects of the proposed definition” and (2) seeking comment on wide ranging 
issues that the Agencies have failed to resolve prior to publishing their Notice, such as how the rule 
                                                
comment on the Proposed Rule. (Attachment 12); See also Spreadsheet Downloaded from regulations.gov for all 
Supporting Documents (Attachment 13). 
166 The Agencies denied all of the requests for extension of time to comment.  See e.g., (Attachment 14).  
167 Public Hearings: Revised Definition of "Waters of the United States," 84 Fed. Reg. 2483 (Feb. 7, 2019). 
168 For example, in the Economic Analysis, the Agencies seek comment on “(1)More specifically, given the 
“Temporarily Flooded” category includes streams where surface water may be present for “a few weeks,” and the 
“Temporarily Flooded” definition implies there may be times when the water table is above the ground surface, the 
agencies seek comment whether waters identified as “Temporarily Flooded” would more appropriately be classified 
as intermittent rather than ephemeral for purposes of the agencies’ analyses,” (2) “The agencies discuss these 
limitations further in the Resource and Programmatic Assessment (RPA) for the Proposed Rule and solicit 
comment on what other datasets may be utilized to quantify the potential change in jurisdiction between the 
proposed rule and the two baselines for this analysis,” and  (3)  “These [state program] summaries were shared 
with state and territorial agencies for corrections and the agencies welcome further comments to ensure the 
accuracy of the information.” Burying core issues and requests for comment inside lengthy technical support 
documents violates the APA. The issues and requests for comment must be contained within the Federal Register 
Notice. 
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will impact waters and programs or methods for determining which waters the Agencies’ proposed 
definition will and will not protect.  It is the Agencies’ duty to identify the bases for their proposed 
action, as well as to determine the meaning and impact of their proposed action, in advance of 
proposing a regulation.  The Agencies’ failure to do so in the Proposed Rule has denied Commenters 
and the entire public of their rights to notice and meaningful opportunities to comment under the 
CWA and the APA. 

VII. THE AGENCIES’ “LEGAL CONSTRUCT” FOR THE PROPOSED 
RULE IS ARBITRARY, CAPRICIOUS AND CONTRARY TO LAW. 
 
A.  Statutory Framework 
 

As detailed above, the Agencies’ interpretation of the CWA’s “statutory framework” is inconsistent 
with the plain text and legislative history of the CWA, case law interpreting the CWA, the Agencies’ 
own long-standing interpretations of the CWA, and even the Agencies’ own regulations 
implementing the CWA.  In outlining their “legal construct” for the proposed definition of “waters 
of the United States,” the Agencies improperly rely on these erroneous and misleading 
interpretations, as well as shameful misrepresentations of the law. 
 
Building on these errors, in order to balance the objective of the CWA with one of its policy 
statements, the Agencies next state that they must determine “what Congress had in mind when it 
defined “navigable waters” in 1972 as simply “the waters of the United States.”  This is obviously a 
difficult line of reasoning to follow and decipher, as the answer to the question should end the 
inquiry and prevent any such “balancing.” The erroneous evaluation of Commerce Clause 
jurisprudence and its relation to the CWA that follows does not help demonstrate any logic behind 
the Agencies’ approach.   
  
First, the Agencies erroneously169 assert that “Congress’ authority to regulate navigable waters 
derives from its power to regulate the “channels of interstate commerce” under the Commerce 
Clause.170 
 
Next, the Agencies erroneously state that SWANCC stands for the proposition that Congress only 
intended to exercise its “its traditional jurisdiction over waters that were or had been navigable in 
fact or which could reasonably be so made” and the proposition that Congress was relying solely on 

                                                
169 See 2003 Comments, supra note 36, pp. 26-30, 
170 Proposed Rule, at 4164 (citing Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824) and United States v. Lopez, 514 U.S. 
549, 558-59 (1995) (describing the “channels of interstate commerce” as one of three areas of congressional authority 
under the Commerce Clause).  
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its “commerce power over navigation,”171 while also inexplicably acknowledging SWANCC and 
Riverside Bayview expressly conclude that Congress intended to regulate more waters than 
traditionally navigable ones. 
 
Next, the Agencies erroneously172 analyze only a subset of the relevant case law relating to waters 
that constitute traditionally navigable waters without any apparent consideration of the fact that 
navigability is defined differently for the purpose of different statutes, but also seemingly 
acknowledge that the meaning of the term has evolved over time to encompass more waters than 
would meet the standard articulated in The Daniel Ball.173 
 
Next, the Agencies selectively cite CWA legislative history they claim supports their view that 
Congress intended to limit the scope of the CWA to the channels of transportation,174 but also 
acknowledge there is some limited legislative history that also included tributaries and, of course, 
the 1977 Amendments to the CWA that plainly demonstrate Congressional intent to cover more 
than traditional navigable waters.175  
 
From this cascading erroneous legal analysis, the Agencies simply and wrongly conclude: [t]hus, 
Congress intended to assert federal authority over more than just waters traditionally understood 
as navigable, and Congress rooted that authority in “its commerce power over navigation.”176  The 
first point is a rather unremarkable conclusion – it is beyond dispute that Congress intended for the 
CWA to protect more than traditionally navigable waters. The Supreme Court has made this clear 
on multiple occasions, and it is apparent from the text of the CWA and the legislative history. It is 
unclear why the Agencies went to such lengths, and made so many erroneous statements about the 
law, to get there. The second part, however, it just flatly wrong – Congress did not root its authority 

                                                
171 Proposed Rule, at 4164.  Here the Agencies improperly rely on, and take out of context, dicta in SWANCC as their sole 
support for the primary legal theory underlying the Proposed Rule, see footnote 128 supra.  As to the second part of the 
Agencies’ statement here, SWANCC actually states: “Respondents refer us to portions of the legislative history that they 
believe indicate Congress' intent to expand the definition of “navigable waters.” Although the Conference Report 
includes the statement that the conferees “intend that the term ‘navigable waters' be given the broadest possible 
constitutional interpretation,” S. Conf. Rep. No. 92–1236, p. 144 (1972), U.S.Code Cong. & Admin.News 1972 pp. 3668, 
3822, neither this, nor anything else in the legislative history to which respondents point, signifies that Congress 
intended to exert anything more than its commerce power over navigation. Indeed, respondents admit that the 
legislative history is somewhat ambiguous. See Brief for Federal Respondents.” Solid Waste Agency of N. Cook Cty. v. U.S. 
Army Corps of Engineers, 531 U.S. 159, 168 (2001) (emphasis added). 
172 All the tests for navigability described the 2011 Comments, supra note 6, are relevant for determining what 
constitutes traditional navigable waters.   
173 77 U.S. 557(1870).   
174 This is clearly erroneous, see 2003 Comments, supra note 36, pp. 26-30, 
175 Proposed Rule, at 4174. 
176 Proposed Rule, at 4164 (citing SWANCC, 531 U.S. at 168 n.3.). 
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for the CWA solely in its power over navigation, and the Agencies gravely err when they rely on 
SWANCC to so conclude.   
 
The Agencies then compound that error by next proceeding to determine the limits of Congressional 
power over navigation, and by looking solely to Riverside Bayview, SWANCC and Rapanos cases “for 
instructional guidance” on how to make that determination. This is not a legally sound basis for 
determining the meaning of “waters of the United States” under the CWA and it violates 
fundamental rules of statutory construction.  
 
The first problem with this part of the Agencies’ legal basis for the Proposed Rule is that those three 
Supreme Court cases do not even attempt to define the limits of Congress’ commerce power over 
navigation, or even its commerce powers generally.177 Nor are the cases appropriate for 
“instructional guidance” on this question because they simply do not address that issue.  Further, in 
addition to being the wrong question to resolve in defining “waters of the United States,” the 
Agencies are not charged with answering it under the CWA. Lastly, as noted in Section IV, above, the 
Agencies misconstrue or misrepresent these Supreme Court holdings cases and ignore a multitude 
of other case law, legislative history, and statutory text that is contrary to their unfounded legal 
interpretation. 

 
The Agencies also never explain how their lengthy analysis of Riverside Bayview, SWANCC and 
Rapanos, relates to their improper attempt to “to determine the limits of Congressional power over 
navigation” under the CWA.  To the contrary, it appears the Agencies simply attempt to present a 
view of those cases upon which they can attempt to lean in their effort to eliminate jurisdiction over 
non-adjacent wetlands in the proposed definition.   
 

                                                
177 See, e.g., United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 133. “In keeping with these views, Congress 
chose to define the waters covered by the Act broadly. Although the Act prohibits discharges into ‘navigable waters,’ 
see CWA §§ 301(a), 404(a), 502(12), 33 U.S.C. §§ 1311(a), 1344(a), 1362(12), the Act's definition of ‘navigable waters’ 
as ‘the waters of the United States’ makes it clear that the term ‘navigable’ as used in the Act is of limited import. In 
adopting this definition of ‘navigable waters,’ Congress evidently intended to repudiate limits that had been placed on 
federal regulation by earlier water pollution control statutes and to exercise its powers under the Commerce Clause to 
regulate at least some waters that would not be deemed ‘navigable’ under the classical understanding of that term. See 
S.Conf.Rep. No. 92–1236, p. 144 (1972); 118 Cong.Rec. 33756–33757 (1972) (statement of Rep. Dingell).” In SWANCC, 
the Supreme Court expressly declined to address the reach of Commerce Clause jurisdiction. See 531 U.S. at 162, 174; 
Rancho Viejo, LLC v. Norton, 323 F.3d 1062, 1071 (D.C. Cir. 2003) (observing that in SWANCC, the Supreme Court 
“expressly declined to reach” the Commerce Clause question.). Similarly, none of the Rapanos opinions commanded a 
majority of the Court “on precisely how to read Congress' limits on the reach of the Clean Water Act.” Rapanos, 547 U.S. 
at 758 (C.J. Roberts, concurring opinion). However, “in Rapanos it appears five justices had no constitutional concerns 
in any event … [Justice Kennedy] asserted a broad theory of federal authority under the Commerce Clause ….” Am. Farm 
Bureau Fed'n v. U.S. E.P.A., 792 F.3d 281, 305 (3d Cir. 2015), cert. denied sub nom., Am. Farm Bureau Fed'n v. E.P.A., 136 
S. Ct. 1246, 194 L. Ed. 2d 176 (2016) (citing Rapanos, 547 U.S. at 777 (Kennedy, J. concurring). 
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B. Wetlands 
 
Despite the significance of the Supreme Court’s opinion regarding the breadth of CWA jurisdiction 
over the Nation’s waters in Riverside Bayview, the Agencies chose to ignore that aspect of the decision 
and to use the opinion only as: “a basic principle for adjacent wetlands: The limits of jurisdiction lie 
within the “continuum” or “transition” “between open waters and dry land.” The Agencies then 
conflate the Court’s use of the phrase “open waters” with traditionally navigable waters, and the term 
“adjacent” with abut, to further limit the import and meaning of this case.178 This disingenuous 
treatment of Riverside Bayview is arbitrary, capricious and contrary to law.  
 
The Court in Riverside Bayview resolved this question: “whether it is reasonable, in light of the 
language, policies, and legislative history of the Act for the Corps to exercise jurisdiction over 
wetlands adjacent to but not regularly flooded by rivers, streams, and other hydrographic features 
more conventionally identifiable as ‘waters.’”179 In the language on which the Agencies chose to 
focus, the Court was merely explaining challenges involved in determining the boundary between 
land and protected water. The court was plainly not evaluating adjacency to “traditionally navigable 
waters” as the Agencies assert, but rather adjacency to the broader category of “other waters” 
protected by the CWA.  Contrary to and disproving the Agencies’ premise, the Court stated:  
 

[o]f course, it is one thing to recognize that Congress intended to allow regulation of 
waters that might not satisfy traditional tests of navigability; it is another to assert 
that Congress intended to abandon traditional notions of “waters” and include in that 
term “wetlands” as well. Nonetheless, the evident breadth of congressional concern 
for protection of water quality and aquatic ecosystems suggests that it is reasonable 
for the Corps to interpret the term “waters” to encompass wetlands adjacent to 
waters as more conventionally defined . . . In short, the Corps has concluded that 
wetlands adjacent to lakes, rivers, streams, and other bodies of water may function 
as integral parts of the aquatic environment even when the moisture creating the 
wetlands does not find its source in the adjacent bodies of water. Again, we cannot 
say that the Corps' judgment on these matters is unreasonable, and we therefore 
conclude that a definition of “waters of the United States” encompassing all wetlands 
adjacent to other bodies of water over which the Corps has jurisdiction is a 
permissible interpretation of the Act.180 

 

                                                
178 Proposed Rule, at 4165. 
179 Riverside Bayview, 474 U.S. at 131. 
180 Id. at 133. 
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The Agencies have provided no reasoned explanation for departing from their long-held view 
regarding the importance of broadly protecting adjacent wetlands under the CWA.  This view, noted 
by the Court in Riverside Bayview, was as follows:  
 

The regulation of activities that cause water pollution cannot rely on ... artificial 
lines ... but must focus on all waters that together form the entire aquatic system.  
Water moves in hydrologic cycles, and the pollution of this part of the aquatic system, 
regardless of whether it is above or below an ordinary high water mark, or mean high 
tide line, will affect the water quality of the other waters within that aquatic system. 
For this reason, the landward limit of Federal jurisdiction under Section 404 must 
include any adjacent wetlands that form the border of or are in reasonable proximity 
to other waters of the United States, as these wetlands are part of this aquatic 
system.181 

 
Regarding SWANCC, the Agencies again conflate the Court’s use of the phrase “navigable waters” in 
the Court’s opinion with “traditional navigable waters.” The Court simply was not evaluating the 
Corps’ jurisdiction over a water that was not adjacent to a traditional navigable water. Rather, the 
Court was evaluating the Corps’ assertion of jurisdiction to regulate an abandoned sand gravel pit 
that was isolated from any “navigable water” – meaning something more than traditional navigable 
waters - pursuant to the “Migratory Bird Rule,” 51 Fed. Reg. 41217 (1986).”182 Further, the Court 
did not, as the Agencies assert, resolve this question based on the Commerce Clause,183 but rather 
on the text of the CWA.184  
 
The Agencies acknowledge that their new interpretation of SWANCC is a departure from their long-
held interpretation of that case, noting “the Federal government has interpreted and applied the 
SWANCC decision narrowly, focusing on the specific holding in the case as rejecting federal 
jurisdiction over the isolated ponds and mudflats at issue in that case based on their use by 

                                                
181 Id., citing 42 Fed. Reg. 37128 (1977). 
182 SWANCC, 531 U.S. at 171 and 174. 
183 This language and conclusions cited by the Agencies relates to the Migratory Bird Rule and not to the Agencies’ 
definition “waters of the United States.” “Rather than expressing a desire to readjust the federal-state balance in this 
manner, Congress chose [in the CWA] to ‘recognize, preserve, and protect the primary responsibilities and rights of 
States . . . to plan the development and use . . . of land and water resources . . . .” Id. at 174 (quoting 33 U.S.C. 1251(b)). 
The Court found no clear statement from Congress that it had intended to permit federal encroachment on traditional 
State power and construed the CWA to avoid the significant constitutional questions related to the scope of Federal 
authority authorized therein.” SWANCC, 531 U.S. at 174. 
184 Id. at 174 (“We thus read the statute as written to avoid the significant constitutional and federalism questions 
raised by respondents' interpretation, and therefore reject the request for administrative deference.”). 
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migratory birds.”185  The Agencies don’t provide a reasoned basis or explanation for their departure 
from this long-held interpretation, but instead simply note that: 
 

[m]embers of the regulated community, certain states and other interested 
stakeholders have argued that the case stands for a broader proposition based on key 
federalism and separation of powers principles. They argue that the case should be 
read as restricting federal jurisdiction over all “nonnavigable, isolated, intrastate 
waters” and argue for a broader interpretation and application of the rationale 
articulated in the decision.186  
 

It is clearly improper for the Agencies to change their long-held legal interpretation of a Supreme m 
Court opinion based on this acknowledged request from polluting industries. The Agencies then 
state:  
 

[a]s the agencies revisit the definition of “waters of the United States” in this 
rulemaking, the agencies solicit comment on the proper reading of SWANCC. In 
addition, the agencies solicit comment on whether to revoke their 2003 guidance on 
the subject should the agencies finalize this proposal because existence of the final 
rule may mean that guidance on SWANCC may no longer be needed.187  
 

Commenters have repeatedly reminded the Agencies of the correct interpretation of SWANCC, 
articulated how the Agencies new interpretation is contrary to law, and pointed out that the 
Agencies have not met their burden of providing a reasoned basis and explanation for changing 
their long-held interpretation of the case.  The Agencies should not alter their interpretation based 
on advocacy efforts from agribusiness and other industry groups that have a pecuniary interest in 
reducing CWA protections for the Nation’s waters at the expense of human health and the 
environment. 
 

                                                
185 Proposed Rule, at 4165. 
186 Apparently, the proponents of this interpretation include a host of large agribusiness and industrial interests, 
including the American Farm Bureau Federation, National Association of Manufacturers and several other groups 
challenging the 2015 Clean Water Rule.  See Proposed Rule, footnote 23, citing letter from American Farm Bureau 
Federation et al. to Hon. Andrew Wheeler and Hon. R.D. James, August 13, 2018, Docket ID: EPA–HQ–OW–2017–
0203–15275).  It is notable, however, that the text of that letter doesn’t exactly say what the Agencies suggest, but 
rather simply concludes: In short, any attempt to reassert jurisdiction over the SWANCC ponds and comparable water 
features would violate the plain text of the CWA, be contrary to Supreme Court jurisprudence construing the Act, 
impermissibly intrude on the states’ traditional and primary authority over land and water use, and raise serious 
constitutional and federalism questions. 
187 Proposed Rule, at 4165. 
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Regarding Rapanos, the Agencies summarize their views of the Plurality and Justice Kennedy 
Concurrence only.  They do not consider the opinion of the dissent, which is necessary to fully 
consider the import of this case since there is no majority opinion. Commenters’ interpretation of 
the Rapanos case and views on the 2008 Rapanos Guidance are set forth fully in Section III above.188  
Additionally, Commenters strongly disagree with this characterization of the Rapanos decision set 
forth in the Proposed Rule preamble: 
 

The plurality and Justice Kennedy agree in principle that the determination 
must be made using a basic two-step approach that considers: (1) The 
connection of the wetland to the tributary; and (2) the status of the tributary 
with respect to downstream traditional navigable waters. The plurality and 
Justice Kennedy also agree that the connection between the wetland and the 
tributary must be close. The plurality refers to that connection as a “continuous 
surface connection” or “continuous physical connection,” as demonstrated in 
Riverside Bayview. Id. at 742, 751 n.13. Justice Kennedy recognizes that “the 
connection between a nonnavigable water or wetland and a navigable water 
may be so close, or potentially so close, that the Corps may deem the water or 
wetland a ‘navigable water’ under the Act.” Id. at 767. The second part of their 
common analytical framework is addressed in the next section. 
 

First, Justice Kennedy and the plurality do not share a common analytical framework for 
determining whether wetlands, adjacent or otherwise, are protected by the CWA as “waters of the 
United States.” The opinions do not even share a common understanding of the CWA, Riverside 
Bayview or SWANCC. For example, the plurality refers to Justice Kennedy’s approach as a “gimmick,” 
and Justice Kennedy says the plurality’s approach, among other things, is “without support in the 
language and purposes of the Act or in our cases interpreting it.”189 It is also inaccurate to say that 
both Justice Kennedy and the plurality agree that the connection between the wetland and the 
tributary must be “close.” There is no support for this odd and incorrect conclusion in the Rapanos 
opinions. 
 

C. Tributaries 
 
Once again failing to acknowledge that Rapanos did not culminate in a majority opinion, and once 
again ignoring the extensive prior administrative interpretations, case law, legislative history and 
court precedent that address the protection of tributaries under the CWA, the Agencies look to 

                                                
188 See also 2014 Comments, supra note 6, for additional disagreement with the Agencies’ views of the meaning of 
Rapanos and the improper limits the Agencies have placed on “waters of the United States” based on those views. 
189 Rapanos v. United States, 547 U.S. 715, 768 (2006) 
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Rapanos to purportedly “guide” their views in determining the limits of Congressional power over 
navigation. This is an issue Rapanos most certainly does not address. Additionally, Commenters 
disagree with the Agencies’ characterization of the Rapanos case, as set forth in Section IV above. 
For example, the Agencies erroneously state “both the plurality and Justice Kennedy focus in part 
on a tributary’s contribution of flow to, and connection with, traditional navigable waters.”190  The 
Agencies also erroneously state that Justice Kennedy concluded the Corps’ existing treatment of 
tributaries raised significant jurisdictional concerns. To the contrary, it is clear that Justice 
Kennedy’s statements related solely to the Corp’s categorical assertion of jurisdiction over wetlands 
based solely on their proximity to tributaries.191 And most inexplicably and vaguely, the Agencies 
state: “while the plurality and Justice Kennedy viewed the question of federal CWA jurisdiction 
differently, there are sufficient commonalities between these opinions to help instruct the agencies 
on where to draw the line between Federal and State waters.”192  There are simply no commonalities 
between Justice Kennedy’s and the plurality opinions as they relate to tributaries, and the Agencies 
do not explain how the commonalities they say they perceive help draw the line between 
jurisdictional and non-jurisdictional tributaries they seek to adopt in the Proposed Rule.193 
 

D. Agency Principles and Considerations 
 
Based on the preceding severely erroneous, deficient and defective analysis, the Agencies conclude: 
 

As a threshold matter, the power conferred on the agencies under the CWA to 
regulate the “waters of the United States” is grounded in Congress’ commerce power 
over navigation. The agencies can choose to regulate beyond waters more 
traditionally understood as navigable, including some tributaries to those traditional 
navigable waters, but must provide a reasonable basis grounded in the language and 
structure of the Act for determining the extent of jurisdiction. The agencies can also 
choose to regulate wetlands adjacent to the traditional navigable waters and some 
tributaries, if the wetlands are closely connected to the tributaries, such as in the 
transitional zone between open waters and dry land. The Supreme Court’s opinion in 
SWANCC, however, calls into question the agencies’ authority to regulate 
nonnavigable, isolated, intrastate waters that lack a sufficient connection to 
traditional navigable waters, and suggests that the agencies should avoid regulatory 

                                                
190 Proposed Rule, at 4168. 
191 Rapanos, 547 U.S. at 781 (2006). 
192 Proposed Rule, at 4168. 
193 For example, Justice Kennedy states: “The plurality's first requirement—permanent standing water or continuous 
flow, at least for a period of “some months,” ante, at 2220–2222, and n. 5—makes little practical sense in a statute 
concerned with downstream water quality.” Rapanos 547 U.S. at 769 (2006). 
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interpretations of the CWA that raise constitutional questions regarding the scope of 
their statutory authority. Finally, the agencies can regulate certain waters by 
category, which could improve regulatory predictability and certainty and ease 
administrative burden while still effectuating the purposes of the Act.194 

 
This entire conclusion is arbitrary, capricious and contrary to law. It is also all unrelated to any 
limits on Congress’ power over navigation, and thus is certainly unrelated to Congress’s broader 
authority under the Commerce Clause. The flaws with these statements have largely been addressed 
in the preceding comments; however, there are a few new concepts included here that the Agencies 
had not previously discussed (thus there is no explanation for them provided in the Proposed Rule).  
The Agencies apparently believe that they can choose whether to regulate beyond traditional 
navigable waters. They cannot. Congress requires the Agencies to regulate the nation’s waters 
broadly to achieve the objective of the CWA. While there is an outer extent of what Congress 
intended, there is also a minimum extent and that minimum extent is very broad. Riverside Bayview’s 
holding is not limited to adjacency to traditional navigable waters. It relates to adjacency to any 
navigable water, defined broadly in the Act as any “water of the United States.” SWANCC similarly 
discussed the relation between the sand and gravel pits and navigable waters, as opposed to 
traditional navigable waters. 
 
From their wrongheaded and perplexing set of conclusions, the Agencies next make the illogical 
jump to their 101(b) theory, grounded in states’ rights. Previously in the Proposed Rule Notice, 
however, the Agencies, perhaps unwittingly, acknowledge indirectly that 101(b) does not in any 
way authorize them to narrow the definition of “waters of the United States.” The Agencies state: 
“Congress also envisioned a major role for the States in implementing the CWA, carefully balancing 
the traditional power of States to regulate land and water resources within their borders with the 
need for national water quality regulation.”  This is true!  Congress analyzed this issue and carefully 
crafted a regulatory system built into the CWA itself based on cooperative federalism that respects 
the role of the states.  There is no need or authority for the Agencies to attempt to strike a different 
balance by misusing Congress’s respect for state’s important role in implementing the CWA to 
narrow the scope of “waters of the United States” and of the CWA itself. 
 
But unfortunately, contrary to Congressional intent, the plain language of the CWA,195 regulatory 
history, and case law, the Agencies are proposing to do exactly that, by elevating and transforming 
the significance of a single provision of one subsection of the CWA – Section 101(b) –  and somehow 

                                                
194 Proposed Rule, at 4168. 
195 The Agencies acknowledge that: “Congress established several key policies that direct the work of the agencies to 
effectuate those goals” but then proceed to disregard all of those policies in favor of their view of Section 101(b).  
Proposed Rule, at 4156.  Other provisions and policies are not even discussed in relation to determining the definition 
of “waters of the United States.”  
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balancing it against the objective of the CWA in Section 101(a), in order to define “waters of the 
United States” narrowly under the CWA. This position is so out of line with the CWA and judicial 
precedent that, in a feeble attempt to support it, the Agencies resort to selectively and misleadingly 
citing to portion of another subsection of a single provision of the CWA, 33 U.S.C. §1370.196  The 
Agencies take this portion of Section 1370 completely out of context and interpret it without regard 
for its well-established meaning in the overall context of the CWA, and without regard to, or 
evaluation of, many other provisions of the CWA that are actually relevant to the intended scope of 
the CWA.197 As set forth in more detail in Section II above,  when this section is read in the context 
of the CWA, it is apparent that it is describing a system of cooperative federalism “that allows the 
States, within limits established by federal minimum standards, to enact and administer their own 
regulatory programs, structured to meet their own particular needs.”198   
 
The CWA has many policies, programs, standards, and goals, and just one single expressed overall 
objective - “to restore and maintain the chemical, physical, and biological integrity of the Nation’s 
waters.” 33 U.S.C. §1251(a). The CWA does not authorize the Agencies to give equal weight to the 
central objective of the Act expressed in Section 101(a), and a single policy statement in Section 
101(b), and then somehow “balance” them as a basis for redefining the jurisdictional reach of the 
Act.  Furthermore, the intent of Congress as to which waters are protected under the CWA cannot 
be gleaned by balancing the national objective to restore and maintain water quality in the Nation’s 
waters against state’s responsibilities and rights to prevent, reduce, and eliminate pollution.  That 
is nonsensical.  Having due regard for the role of the states is not the same thing as defining “waters 
of the United States” in a manner that reduces federal, and increases state, jurisdiction199 – which is 

                                                
196 33 U.S.C. §1370 (emphasis added). 
197 The Agencies similarly selectively quote and mischaracterize the meaning and intent behind CWA Sections 1255, 
1256, 1258, and 1268 for the erroneous proposition that Congress created a “non-regulatory statutory framework to 
provide technical and financial assistance to the states to prevent, reduce, and eliminate pollution in the broader set of 
the nation’s waters.” Proposed Rule, at 4157. The Great Lakes, Long Island Sound, Chesapeake Bay, as well as other 
waters, and their watersheds are protected as “waters of the United States” under the CWA to which regulatory 
programs apply. The CWA makes technical assistance and grants available to assist states and others in achieving the 
requirements and goals of the CWA – the grants and technical assistance are not independent non-regulatory 
programs for non-jurisdictional waters. 
198 Hodel v. Virginia Surface Min. & Reclamation Ass'n, Inc., 452 U.S. 264, 289 (1981); New York v. United States, 505 U.S. 
144, 167 (1992) [internal citations omitted] (“This arrangement, which has been termed ‘a program of cooperative 
federalism,’ Hodel, supra, is replicated in numerous federal statutory schemes. These include the Clean Water Act, see 
Arkansas v. Oklahoma, (Clean Water Act “anticipates a partnership between the States and the Federal Government, 
animated by a shared objective”).” 
199 For example, Justice Kennedy states in Rapanos that: “[e]ven assuming, then, that federal regulation of remote 
wetlands and nonnavigable waterways would raise a difficult Commerce Clause issue notwithstanding those waters' 
aggregate effects on national water quality, but cf. Wickard v. Filburn, 317 U.S. 111, 63 S.Ct. 82, 87 L.Ed. 122 (1942); 
see also infra, at 2249–2250, the plurality's reading is not responsive to this concern. As for States' “responsibilities 
and rights,” § 1251(b), it is noteworthy that 33 States plus the District of Columbia have filed an amici brief in this 
litigation asserting that the Clean Water Act is important to their own water policies. See Brief for State of New York et 
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plainly the Agencies’ intent in elevating and contorting the meaning of CWA Section 101(b). It is 
patently obvious that the states can take a primary role in eliminating pollution in waters that are 
protected by the federal CWA.200  This is the system of cooperative federalism under the CWA that 
has been in place since 1972, and it is essential to achieving the objective of the CWA.201  
 
Even more concerning is that it is entirely unclear how the Agencies actually applied their 
“balancing act” to narrow the definition of “waters of the United States,” and why they cite to The 
Daniel Ball decision from 1870 to justify it, despite previously acknowledging the law regarding 
navigability has evolved substantially since that time.  As the plurality stated in Rapanos:  
 

The Rapanos petitioners contend that the terms “navigable waters” and “waters of the 
United States” in the Act must be limited to the traditional definition of The Daniel Ball, 
which required that the “waters” be navigable in fact, or susceptible of being rendered 
so. See 10 Wall., at 563, 19 L.Ed. 999. But this definition cannot be applied wholesale 
to the CWA. The Act uses the phrase “navigable waters” as a defined term, and the 
definition is simply “the waters of the United States.” 33 U.S.C. § 1362(7). Moreover, 
the Act provides, in certain circumstances, for the substitution of state for federal 
jurisdiction over “navigable waters ... other than those waters which are presently 
used, or are susceptible to use in their natural condition or by reasonable 
improvement as a means to transport interstate or foreign commerce ... including 
wetlands adjacent thereto.” § 1344(g)(1) (emphasis added). This provision shows that 

                                                
al. 1–3. These amici note, among other things, that the Act protects downstream States from out-of-state pollution that 
they cannot themselves regulate.” Rapanos v. United States, 547 U.S. 715, 777 (2006). 
200 This fact is expressly acknowledged in the Supplemental Notice for Definition of Waters of United States - 
Recodification of Pre-Existing Rules (Docket ID No. EPA–HQ–OW–2017–0203: “Congress envisioned a major role for 
the states in implementing the CWA . . . Under this statutory scheme, the states are responsible for developing water 
quality standards for waters of the United States within their borders and reporting on the condition of those waters 
to EPA every two years. Id. at 1313, 1315. States are also responsible for developing total maximum daily loads 
(TMDLs) for waters that are not meeting established water quality standards and must submit those TMDLs to EPA 
for approval. Id. at 1313(d). States also have authority to issue water quality certifications or waive certification for 
every federal permit or license issued within their borders that may result in a discharge to navigable waters. Id. at 
1341. A change to the interpretation of ‘‘waters of the United States’’ may change the scope of waters subject to CWA 
jurisdiction and thus may change the scope of waters for which states may assume these responsibilities under the 
Act  . . . Forty-seven states administer the CWA section 402 permit program for those waters of the United States 
within their boundaries, and two administer the section 404 permit program.” Supplemental Notice, 83 Fed. Reg. 
32227, at 32232-33 (July 12, 2018). 
201 See e.g., Am. Frozen Food Inst. v. Train, 539 F.2d 107, 129 (D.C. Cir. 1976) (“Thus, without the national standards 
required by s 301, the fifty states would be free to set widely varying pollution limitations. These might arguably be 
different for every permit issued … The plainly expressed purpose of Congress to require nationally uniform interim 
limitations upon like sources of pollution would be defeated. States would be motivated to compete for industry by 
establishing minimal standards in their individual permit programs. Enforcement would proceed on an individual 
point source basis with the courts inundated with litigation. The elimination of all discharge of pollutants by 1985 
would become the impossible dream.”)   
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the Act's term “navigable waters” includes something more than traditional navigable 
waters. We have twice stated that the meaning of “navigable waters” in the Act is 
broader than the traditional understanding of that term, SWANCC, 531 U.S., at 167, 121 
S.Ct. 675; Riverside Bayview, 474 U.S., at 133, 106 S.Ct. 455.202 

   
The Agencies’ failure to identify how they employed their 101(b) theory and The Daniel Ball to 
redefine “waters of the United States” is also arbitrary, capricious and contrary to law.203 
 
The Proposed Rule further states “[g]iven the significant civil and criminal penalties associated with 
the CWA, it is important for the agencies to promote regulatory certainty while striving to provide 
fair and predictable notice of the limits of federal jurisdiction. See, e.g., Sessions v. Dimaya, 138 S. 
Ct. 1204, 1223-25 (2018) (Gorsuch, J., concurring in part and concurring in the judgment) 
(characterizing fair notice as possibly the most fundamental of the protections provided by the 
Constitution’s guarantee of due process, and stating that vague laws are an exercise of ‘arbitrary 
power . . . leaving the people in the dark about what the law demands and allowing prosecutors and 
courts to make it up’).”204 Promoting “regulatory certainty,” is not a valid legal basis, or even a 
meaningful phrase, to dramatically redefine “waters of the United States.” To the extent it means 
anything more than making sure the definition is clear and understandable, it is an impermissible 
substantive consideration. As described in detail below, however, the new definition proffered in 
the Proposed Rule is so hopelessly vague, confusing and unbound to any cognizable method for 
determining its application that the Agencies are completely unable to apply it to the real world and 
determine its actual expected impact on the Nation’s waters and CWA programs. Accordingly, the 
Proposed Rule is the epitome of agency exercise of arbitrary and capricious action. 
 
As previously noted, the APA requires the Agencies to “provide reasoned explanation” for their 
action, and to “show that there are good reasons” for replacing the CWR and the pre-2015 
regulatory definition of “waters of the United States.”205  The Agencies must demonstrate that they 
have proffered a “permissible construction” of the CWA, i.e. that the Agencies’ action is not 
“arbitrary, capricious, or manifestly contrary to the statute.”206 The Agencies are also required 
provide a “reasoned explanation” for “disregarding facts and circumstances that underlay or were 
engendered by” the pre-2015 Definition and the CWR.207  The Agencies have utterly failed to meet 

                                                
202 Rapanos, 547 U.S. at 730-31 (2006). 
203 The Agencies could have balanced this in myriad ways, but they do not explain how they did so.  
204 Proposed Rule, at 4169. 
205 FCC v. Fox Television Stations, Inc. 556 U.S.502, 516 (2009). 
206 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-44 (1984). 
207 Fox, 556 U.S. at 516. 
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these requirements in the Proposed Rule, most fundamentally, by failing to explain how any of their 
new legal theories and policies were employed in developing the language of the Proposed Rule.  
 
The Agencies solicit comment on all aspects of the proposed definition and whether it would strike 
the proper balance between the regulatory authority of the Federal government and States, meets 
its obligation to provide fair notice to members of the regulated community, and adheres to the 
overall structure and function of the CWA by ensuring the protection of the nation’s waters.  The 
answer to these inquiries, based on all of our comments is: (1) No, and the Agencies’ attempt to do 
this is contrary to law; (2) No, the agency has not complied with its obligations under the APA or 
the required federalism consultations or public notice requirements, and the proposed definition is 
not clear, understandable, certain, technically supportable, or capable of being applied in using 
modern science and available information; and (3) No, the proposed definition is inconsistent with 
the most fundamental requirements of the CWA, and directly contrary to the Act’s objective, as it 
would undoubtedly fail to preserve and protect the physical, chemical and biological integrity of the 
Nation’s waters. 
 
VIII. THE PROPOSED DEFINITION IS ARBITRARY, 

CAPRICIOUS AND CONTRARY TO LAW. 
 
Based on the Agencies’ analysis of the law and some vague, impermissible policy choices, which are 
deeply flawed in nearly every respect, the Agencies are proposing an unprecedentedly narrow 
definition of “waters of the United States” that is centered on the protection of “relatively permanent 
flowing and standing waterbodies that are traditional navigable waters in their own right.” The 
Agencies’ definition also includes very narrow categories of waters that have a “specific connection” 
to those relatively permanent traditional navigable waters, as well as well as wetlands abutting or 
having a direct hydrologic surface connection to those waters. The definition also excludes 
interstate waters and “ephemeral” tributaries.208  
 
Because this definition would not even protect all of the waters that were protected under federal 
water pollution laws in effect prior to the 1972 CWA,209 it would transform the CWA from the federal 
“all-encompassing program of water pollution regulation” the Supreme Court described in City of 
Milwaukee v. Illinois, International Paper Co. v. Ouellette, and Arkansas v. Oklahoma, into the type of 
supplemental pollution control program and state regulatory systems that “gave us the 1969 

                                                
208 The Agencies claim this definition adheres “to the basic principles articulated in the Riverside Bayview, SWANCC, 
and Rapanos decisions while respecting the overall structure and function of the CWA.”  Proposed Rule, at 4170.  As 
explained throughout these comments, it does not.  And it is nonsensical to say that it adheres to the widely divergent 
and oppositional opinions in Rapanos.   
209 See Hines, supra note 36 (Overview of waters protected under prior statutes). See also Waterkeeper Fact Sheets, 
supra note 121. 
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burning of the Cuyahoga River, the consequence of a classic “tragedy of the commons,” which occurs 
when society fails to create incentives to use a common resource responsibly.”210  This is clearly 
contrary to Congressional intent and endangers the Nation’s waters.   
 
Adding insult to injury for the Nations water’s and all who depend upon and enjoy them, as detailed 
below, the Agencies have limited the definition even further through a series of complex definitional 
limitations and exclusions that have no basis in the law or science. For most waters, the definition 
is quite literally impossible to decipher and apply to determine which waters will remain protected 
by the CWA with any certainty. The Agencies’ Resource and Programmatic Assessment, Economic 
Analysis and requests for recommendations on developing scientific methods to apply the proposed 
definition in jurisdiction determinations aptly, and decisively, illustrate this fact.  It is disingenuous 
at best for the Agencies to claim that this definition provides “clarity and predictability” and 
eliminates case-by-case evaluations.211 
 

A.  Traditional Navigable Waters and Territorial Seas 
 
The Agencies state that they will “interpret traditional navigable waters as all waters that are 
currently defined in 33 C.F.R. part 329, which implements sections 9 and 10 of the Rivers and 
Harbors Act, and by numerous decisions of the federal courts, as well as all other waters that are 
navigable-in-fact.”212 This is impermissibly vague, as well as inconsistent with the Appendix D 
Guidance, 213 and there is good reason to believe that the Agencies intend to interpret even this 
category of protected waters more narrowly than its historic meaning. That good reason, 
specifically, includes the Agencies’ erroneous legal interpretation of Commerce Clause 
jurisprudence, their unfounded assertion that Congress only exercised “its commerce power over 
navigation,” and their strange focus on The Daniel Ball in relation to determining navigability and 
balancing state’s rights with the objective of the CWA.  All of this is contrary to law, and to the extent 
that the Agencies intend to narrowly define traditional navigable waters, they have utterly failed to 
disclose their alternative approach or provide a reasoned basis for doing so.   
 
Additionally, the Agencies discuss, but do not cite to, pre-proposal comments from “several 
Commenters” they received “about what constitutes navigability for purposes of that term and what 

                                                
210 Am. Farm Bureau Fed'n v. U.S. E.P.A., 792 F.3d 281, 309 (3d Cir. 2015). (“In response to that fire and to the general 
degradation of American water that followed the post-war industrial boom, Congress determined that the EPA should 
have a leadership role in coordinating among states to restore the Nation's waters to something approaching their 
natural state. See 33 U.S.C. § 1251.”) 
211 See Waterkeeper Fact Sheets, supra note 121. The Fact Sheets illustrate the extensive and complex case by case analyses 
that must be undertaken to attempt to apply the vague and non-scientific definitions in the Proposed Rule to a waterbody. 
212 Proposed Rule, at 4170. 
213 Appendix D: Legal Definition of “Traditional Navigable Waters,” (Attachment 15). 
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it means to be “susceptible to use” in commerce.”  They provide as an “example” of such comments 
vague assertions that determinations made by the agencies using the Rapanos Guidance, and in 
particular Appendix D to that guidance, may have allowed for the regulation of waters that are not 
navigable-in-fact within the legal construct established for such waters by the courts.”214 These 
comments, which are clearly under consideration by the Agencies, should have been fully disclosed 
to the public in the Proposed Rule.  As it stands, the public cannot determine what positions and/or 
interpretations the unidentified Commenters are advancing. Rather than vaguely indicating that 
they may take regulatory action in response to these comments in the Final Rule, the Agencies are 
obligated to provide an explanation and reasoned basis for the action in this Proposed Rule Notice 
so that the public can understand the Agencies’ thought process and provide comment on it. 
 
Instead, the Agencies say they that because they are considering “whether Appendix D is sufficiently 
clear regarding the regulation of these foundational waters, the agencies solicit comment on 
whether the existing guidance regarding the scope of traditional navigable waters should be 
updated to help improve clarity and predictability of the agencies’ regulatory program. The agencies 
also solicit comment on whether the regulation of this category of waters has been or can be 
clarified through existing, modified, or new exclusions to the term “waters of the United States,” or 
other regulatory changes.”215 
 
It is apparent from such solicitations of public comment on matters that, if codified, could result in 
foundational shifts in the application and administration of the CWA, that the Proposed Rule is 
simply not “ready for prime time” and must be withdrawn. The Agencies clearly should have 
completed their consideration of Appendix D prior to issuing this Proposed Rule, and if they intend 
to alter their longstanding interpretation in Appendix D, they must provide the public with a 
reasoned basis for making that change and an explanation of how the Agencies intend to change 
it.216  Additionally, the Agencies’ second request for comment – i.e., “whether the regulation of this 
category of waters has been or can be clarified through existing, modified, or new exclusions to the 
term ‘waters of the United States,’ or other regulatory changes.” – is indecipherable and impossible 
for the public to provide meaningful comment upon. 
 
Perhaps even more alarming is the fact that the Agencies are proposing this category – traditional 
navigable waters – as the hub through which they intend to define all other jurisdictional waters, 

                                                
214 Proposed Rule, at 4170-71 
215 Id. 
216 See, e.g., FCC v. Fox Television Stations, Inc. 556 U.S.502, 516 (2009); Conn. Light & Power Co. v. Nuclear Regulatory 
Comm’n, 673 F.2d 525, 530 (D.C. Cir. 1982) (“The purpose of the comment period is to allow interested members of 
the public to communicate information, concerns, and criticisms to the agency during the rule-making process. If the 
notice of proposed rule-making fails to provide an accurate picture of the reasoning that has led the agency to the 
proposed rule, interested parties will not be able to comment meaningfully upon the agency’s proposals.”).  
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but the Agencies do not even know which waters in the United States are included in this category.  
When the Agencies attempted to evaluate the impacts of this Proposed Rule on the nation’s waters 
and CWA Programs, they admit they were unable do so for traditional navigable waters because the 
Agencies say (1) they make case-by-case determinations for this category of waters that they claim 
cannot be relied upon in future determinations; (2) the USGS National Hydrography Dataset does 
not identify these waters; and (3) there is no national map of traditional navigable waters.217  
Because the Agencies limited this definition in such a narrow manner contrary to the CWA, if the 
Agencies do not know whether a water is a traditional navigable water, they cannot know whether 
waters connected to it are jurisdictional. For this reason alone, the Proposed Rule is arbitrary, 
capricious, and contrary to law. Rather than providing clarity, the Agencies have created an 
insurmountable barrier to protection of the Nation’s waters contrary to the intent of Congress.  
 
It is beyond dispute that these “traditional navigable waters” are encompassed within the meaning 
of “waters of the United States.” However, the meaning of the “traditional navigable waters” must 
be defined consistent with our previous comments on this subject.218 
 

B. Interstate Waters 
 
In a Proposed Rule that is full of shocking and inexplicable statements, conclusions and proposals, 
the Agencies’ determination to eliminate interstate waters as a category of “waters of the United 
States” likely takes the top prize.  In sum, the Agencies propose to eliminate federal protections for 
interstate waters based on the circular argument that the CWA only protects “navigable waters.”  It 
is as if the Agencies don’t realize that navigable waters are defined in the statute as “waters of the 
United States,” or that this is the phrase they purport to be defining. The Agencies rely on their 
erroneous theory that Congress only intended to exert its commerce power over navigation in the 
CWA, based on SWANCC, which again, does not stand for that proposition. The Agencies recognize 
that this view is a departure from its long-held views to the contrary, but they have failed to provide 
any reasoned basis for the departure.219 These theories do not provide a reasoned basis for 
overturning a longstanding agency interpretation and, as a result, they cannot be relied upon to 
eliminate protections for interstate waters that have been in place in some form since 1948.   
 
Standing in contrast to the Agencies’ purported legal basis for this action is the text of the CWA, 

                                                
217 See Resource and Programmatic Assessment, at p. 35. 
218 See 2011 Comments, supra note 6, at pp. 18-28.   
219 See e.g. U.S. EPA and U.S. Army Corps of Engineers. Technical Support Document for the Clean Water Rule: 
Definition of Waters of the United States (May 2015) (Docket ID: EPA–HQ–OW–2011–0880–20869), available at 
https://www.regulations.gov/document?D=EPA-HQ-OW-2011-0880-20869 (Attachment 16) U.S. EPA & U.S. Army 
Corps of Eng’rs, Interstate Waters are “Waters of the United States” Under Section (a)(2) of the Agencies’ Regulations, 
at 7, available at http://www.epa.gov/owow/wetlands/pdf/wous interstate waters.pdf. (Attachment 17).  

 



 
Waterkeeper Alliance, et al.  
Comments on EPA-HQ-OW-2018-0149 
Page 58 of 120 
 
 

 

multiple Supreme Court Cases, legislative history, agency practice, and common sense.220  As the 
Agencies acknowledge, interstate waters have been protected against pollution pursuant to federal 
water quality statutes since the passage of the 1948 Water Pollution Control Act (“WPCA”).221  This 
category of waters includes all rivers, lakes, and other waters that flow across, or form a part of, 
state boundaries without regard to navigability.222 The 1948 WPCA also declared federal 
jurisdiction over “the waterways of the Nation,” and left the primary responsibility for pollution 
control in the hands of the states.223  
 
Federal jurisdiction was expanded to navigable or interstate waters in the 1961 Amendments, and 
the 1965 Amendments provided for the creation of water quality standards for interstate waters to 
be developed by the states, or the Secretary of Health, Education, and Welfare if the state failed to 
act.224  In language that is nearly identical to the 1972 CWA, the 1966 Amendments directed that 
water quality standards for interstate waters “shall be such as to protect the public health or 
welfare, enhance the quality of water and serve the purposes of this Act.  In establishing such 
standards, the Secretary, the Hearing Board, or the appropriate State authority shall take into 
consideration their use and value for public water supplies, propagation of fish and wildlife, 
recreational purposes, and agricultural, industrial, and other legitimate uses.”225 
 
Due to the failure of this approach to address the nation’s serious pollution problems, in part 
because of narrowly defined categories of protected waters and limited federal authority,226 
Congress passed the 1972 CWA recognizing that solving the nation’s water quality problems 
required “broad federal authority to control pollution, for ‘[w]ater moves in hydrologic cycles and 
it is essential that discharge of pollutants be controlled at the source.’”227  To accomplish these goals, 
                                                
220 See e.g. Am. Farm Bureau Fed'n v. U.S. E.P.A., 792 F.3d 281, 304 (3d Cir. 2015) (“At the same time, federal power 
over interstate waterways, ‘from the commencement of the [federal] government, has been exercised with the 
consent of all, and has been understood by all to be a commercial regulation.’ Gibbons v. Ogden, 22 U.S. (9 Wheat) 1, 
190, 6 L.Ed. 23 (1824). And for at least a century, federal common law has governed disputes over interstate water 
pollution. Arkansas v. Oklahoma, 503 U.S. at 98, 112 S.Ct. 1046 (citing Missouri v. Illinois, 200 U.S. 496, 26 S.Ct. 268, 50 
L.Ed. 572 (1906), and Georgia v. Tennessee Copper Co., 206 U.S. 230, 27 S.Ct. 618, 51 L.Ed. 1038 (1907)”).  
221 Water Pollution Control Act of 1948, Pub. L. No. 80-845, 2(d)(1), (4), 62 Stat. 1156-57. 
222 Id. at 10, 62 Stat. 1161. 
223 Id. §7, 62 Stat. 1169; See also Hines, supra note 36. 
224 See Public Law 89-234, § 5(a), 79 Stat. 908 (1965).  
225 Id. §5(a)(3). 
226 See Hines, supra note 36. 
227 U.S. v. Riverside Bayview Homes, Inc., 474 U.S. 121, 132-33 (1985) (citing H.R.Rep. No. 92–911, p. 76 (1972);  S.Rep. 
No. 92–414, at 77 (1972); U.S.Code Cong. & Admin.News 1972, pp. 3668, 3742).  The Agencies’ Notice for this Proposed 
Rule misconstrues Riverside Bayview by describing the Opinion as simply one that “deferred to the Corps’ ecological 
judgment that adjacent wetlands are “inseparably bound up” with the waters to which they are adjacent, and upheld 
the inclusion of adjacent wetlands in the regulatory definition of “waters of the United States.”  Definition of ‘‘Waters of 
the United States’’— Recodification of Pre-Existing Rules, 82 Fed. Reg. 34900 (July 27, 2017). The unanimous Supreme 
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the Supreme Court in Riverside Bayview concluded, Congress defined the “waters covered by the Act 
broadly” to encompass all “waters of the United States.”228 
 
Congress clearly did not intend to make the CWA less protective of the nation’s waters than its 
predecessor laws.229  To the contrary, the CWA’s coverage of, and regulatory programs for, 
interstate waters are so broad and comprehensive that it eliminated alternative remedies in 
interstate pollution cases according to the Supreme Court in City of Milwaukee v. Illinois (displaced 
federal common law),230 International Paper Co.  v.  Ouellette231 (preempted downstream state’s 
common law) and Arkansas v. Oklahoma232 (a downstream state’s remedy is to enforce its water 
quality standard against an upstream state through the CWA’s NPDES permitting process). 
Eliminating CWA jurisdiction and programs for interstate waters by removing them from the 
definition of “waters of the United States” would leave states in a worse position to address 
interstate water pollution than they were for the century preceding the CWA, since they have been 
held by the Supreme Court to have lost the common law remedies that were available to them prior 
to the Act.233  Contrary to historical fact and everything we know about Congress’ intent when it 
passed the CWA, the Agencies outrageously assert that “interstate waters without any connection 
to traditional navigable waters would be more appropriately regulated by the States and Tribes 
under their sovereign authorities.”234  This is clearly not consistent with intent of Congress or the 
plain language of the CWA, which makes clear that the Act applies to interstate waters.  For example, 
CWA Section 303, like the 1966 Amendments, requires states to adopt water quality standards 
consistent with federal requirements for interstate waters, which are also like the 1966 

                                                
Court Opinion in Riverside Bayview is far more significant in determining the definition of “waters of the United States” 
than indicated by the Agencies’ description. 
228 Id. 
229 See, e.g., S. Rep. No. 92-1236, at 144 (1972); See also 2011 Comments, supra note 6, pp. 28-30. 
230 Milwaukee v. Illinois, 451 U.S. 304 (1981). 
231 International Paper Co. v. Ouellette, 479 U.S. 481 (1987). 
232 Arkansas v. Oklahoma, 503 U.S. 91, 98–100 (1992). 
233 See e.g. City of Milwaukee v. Illinois & Michigan, 451 U.S. 304, 325–26 (1981) (“It is also significant that Congress 
addressed in the 1972 Amendments one of the major concerns underlying the recognition of federal common law in 
Illinois v. Milwaukee. We were concerned in that case that Illinois did not have any forum in which to protect its 
interests unless federal common law were created. See 406 U.S., at 104, 107, 92 S.Ct., at 1393, 1394. In the 1972 
Amendments Congress provided ample opportunity for a State affected by decisions of a neighboring State's permit-
granting agency to seek redress.”) 
234 Proposed Rule, at 4172. 
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standards.235 Once approved, these water quality standards become the federal standards for 
implementing the CWA.236 
 
Additionally, as noted above, the Agencies freely admit that they do not know how many waters will 
lose CWA protections under this Proposed Rule, as they claim they do not have any data or maps 
that identify them.237 They do acknowledge in the Regulatory and Programmatic Assessment, 
however, that the Proposed Rule would reduce the number of waters considered to be jurisdictional 
as interstate waters as compared to both of the previous definitions.238 The Agencies also 
acknowledge that the Proposed Rule would result in potential changes in jurisdiction for wetlands 
adjacent to interstate waters, tributaries of interstate waters and their adjacent wetlands, and 
impoundments of the above waters and any adjacent wetlands to those impoundments.”239  The 
agencies, however, claim they are not aware of any “resource that would identify these waters and 
therefore lack the analytical ability to perform a comparative analysis with precision.”240  Thus, it is 
unreasonable and arbitrary for the Agencies to disingenuously say they “anticipate that most waters 
that would be deemed jurisdictional under the existing regulatory definition from the 1980s would 
likely remain jurisdictional under this proposal as they would likely fall within the proposed 
traditional navigable waters category or one of the other proposed categories, such as tributaries 
or lakes and ponds.”241 The public and courts obviously owe no deference to agency beliefs when 
agencies wear blinders to avoid having to carefully consider important aspects of a problem, and 
then make intentionally uninformed guesses about the likely impact of their proposed actions. 
 

                                                
235 33 U.S.C. §1313(a)(1) (This section also provides “any water quality standard applicable to interstate waters which 
was adopted by any State and submitted to, and approved by, or is awaiting approval by, the Administrator pursuant 
to this Act as in effect immediately prior to October 18, 1972, shall remain in effect unless the Administrator 
determined that such standard is not consistent with the applicable requirements of this Act as in effect immediately 
prior to October 18, 1972. If the Administrator makes such a determination he shall, within three months 
after October 18, 1972, notify the State and specify the changes needed to meet such requirements. If such changes 
are not adopted by the State within ninety days after the date of such notification, the Administrator shall promulgate 
such changes in accordance with subsection (b) of this section.”) 
236 See Arkansas v. Oklahoma, 503 U.S. 91, 110(1992) (“In such a situation, then, state water quality standards 
promulgated by the States with substantial guidance from the EPA and approved by the Agency-are part of the federal 
law of water pollution control.”) (footnote omitted). 
237 Resource and Programmatic Assessment, at p. 36. 
238 Id. It is important to note that the Agencies are not actually assessing the loss of jurisdiction for any category of 
water in relation to the Pre-2015 definition.  Instead, they are comparing the Proposed Rule to waters they assert 
would be protected under their interpretation of the 2003 and 2008 Guidance documents. This is not a sound 
approach to evaluating the impacts of the Proposed Rule, and is arbitrary, capricious and contrary to law. 
239 Resource and Programmatic Assessment, at p. 36. 
240 Proposed Rule, at 4172.  
241 Id. 
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With regard to the Agencies’ specific requests for comment on retention of jurisdiction over 
interstate waters, Commenters maintain that the Agencies are legally required to include all 
interstate waters, including rivers, streams, lakes, wetlands, and any other waters that flow across, 
or form a part of, state boundaries, without regard to navigability. The impact of not protecting 
interstate waters could be devastating to the Nation’s waters.242 In addition to the waters already 
mentioned, the removal of interstate waters could lead to an expansion of the number of “closed 
basins” with rivers, streams, lakes, and wetlands that are currently protected only because of their 
connection to an interstate water.243 

 

C.  Impoundments 
 
Although the Agencies state in the Preamble that they are not making any substantive changes to 
this portion of the regulatory definition, the proposed language in the definition would dramatically 
reduce the types of impounded waters that will remain subject to CWA protections.244 The pre-2015 
regulatory definition includes “[a]ll impoundments of waters otherwise defined as waters of the 
United States under this definition,” which is a broad definition that covers most types of waters. 
The Proposed Rule includes only impoundments of the narrow categories of waters that would be 
protected by the proposed definition, contrary to law.  As a result, the Proposed Rule would protect 
many fewer impoundments than either the pre-2015 definition or the CWR.  No scientific or legal 
basis exists for excluding impoundments of any water protected by these definitions, and none was 
provided in the Proposed Rule Notice.  
 
Agency Requests for Comment 
 
The agencies seek comment on “whether impoundments are needed as a separate category 
of “waters of the United States,” or whether the other categories of waters in this proposed 
rule effectively incorporate the impoundment of other jurisdictional waters, such as the 
lakes and ponds category.” It is of the utmost importance that impoundments of any “waters of 
the United States,” including those protected by the current definitions, continue to be protected as 
a separate category in the definition of “waters of the United States.”  As stated in the preamble to 
the CWR, “[i]mpoundments are jurisdictional because as a legal matter an impoundment of a ‘water 
of the United States’ remains a ‘water of the United States’ and because scientific literature 
demonstrates that impoundments continue to significantly affect the chemical, physical, or 

                                                
242 See e.g. Waterkeeper Alliance Fact Sheets, supra note 120, including the Rio Grande, Upper Missouri, Missouri 
Confluence, Snake River, and Upper Potomac Fact Sheets. 
243 Id. 
244 See Resources and Programmatic Analysis, at 37. 
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biological integrity of downstream waters traditional navigable waters, interstate waters, or the 
territorial seas.”245  No other category proposed by the Agencies covers impoundments. 
 
The agencies also seek comment on “whether there are existing jurisdictional 
impoundments that would not be found jurisdictional under an alternate approach that 
would remove impoundments as a separate category of ‘waters of the United States.’” The 
answer to this question is undoubtedly yes because the Agencies’ proposed definition improperly 
eliminates protections for broad classes of currently protected waters, and there are no other 
categories in the Proposed Definition that would protect them.246 However, because not even the 
Agencies are able to apply their proposed definition to identify which waters will and which waters 
will not be protected due to fatal flaws in that definition, it is impossible to fully characterize the 
magnitude of the loss.247  
 
The agencies also welcome comment on whether certain categories of impoundments should 
not be jurisdictional, such as certain types of impoundments that release water downstream 
only very infrequently or impede flow downstream such that the flow is less than 
intermittent.  An impounded wetland frequently becomes a pond, and the agencies solicit 
comment as to whether that pond should remain jurisdictional even if, for example, it does 
not meet the elements of the lakes and ponds category under paragraph (a)(4) in this 
proposed rule, such as contributing perennial or intermittent flow to an (a)(1) water.  
Impoundments of all currently protected “waters of the United States” should remain protected by 
the definition.248  It would be arbitrary, capricious and contrary to law for the Agencies to eliminate 
impoundments based some arbitrary measure of their contributions to downstream flow.  Impeding 
and controlling downstream flow are often the primary purposes for creating an impoundment, but 
that does not transform the water into a non-jurisdictional water, nor does it mean the 
impoundment does not have beneficial uses to protect, and downstream impacts must be addressed 
under the CWA.249 
                                                
245 S. D. Warren Co. v. Maine Bd. of Envtl. Prot., 547 U.S. 370, 379 n.5 (2006) (“[N]or can we agree that one can 
denationalize national waters by exerting private control over them”), and U.S. v. Moses, 496 F.3d 984 (9th Cir. 2007), 
cert. denied, 554 U.S. 918 (2008) (“[I]t is doubtful that a mere man-made diversion would have turned what was part of 
the waters of the United States into something else and, thus, eliminated it from national concern.”). 
246 See e.g. Waterkeeper Alliance Fact Sheets, supra note 120. 
247 See Resources and Programmatic Analysis, at 37. 
248 See Technical Support Document for the CWR, a p. 230. (“The Supreme Court has confirmed that damming or 
impounding a ‘water of the United States’ does not make the water non-jurisdictional. See S. D. Warren Co. v. Maine 
Bd. of Envtl. Prot., 547 U.S. 370, 379 n.5 (2006) (“[N]or can we agree that one can denationalize national waters by 
exerting private control over them.”). (Attachment 16). 
249 Id.; See also, e.g., PUD No. 1 of Jefferson Cty. v. Washington Dep't of Ecology, 511 U.S. 700, 717 (1994); Connectivity 
Report, supra note 12, at p 3-48 (For example, “[t]he United States has more than 80,000 dams, over 6,000 of which 
exceed 15 m in height (USACE, 2009). Numerous studies have shown that dams impede biotic movements, reduce 
biological connectivity between upstream and downstream locations (e.g., Greathouse et al., 2006; Hall et al., 2011), 
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D. Tributaries 

 
As demonstrated in detail above, the Agencies’ fundamental basis for narrowly defining the types 
of tributaries protected under the CWA is arbitrary, capricious and contrary to law. Further, the 
Agencies are basing the definitional limitations for tributaries on impermissible and vague policy 
choices, as well as erroneous legal theories. It is not possible, however, to connect those policies and 
legal theories to the actual the choices the Agencies made that have resulted in the vague, arbitrary 
and non-scientific approach to tributaries in the Proposed Rule.  
 
Nothing in the law or science supports the definitional limitations the Agencies are proposing, and 
as a result, neither the Agencies nor the public can discern which tributaries will be protected under 
this proposed definition.250 The obvious corollary to this fact is that the Agencies cannot evaluate 
the impact of their own narrow definition on the Nation’s’ waters and CWA programs, which means 
the Agencies cannot determine or demonstrate that their definition is consistent with the CWA.  In 
fact, they have not even taken meaningful steps to do so. To the contrary, the Agencies simply looked 
at two datasets they claim are not adequate to evaluate the effects and/or impacts of their proposed 
action and conclude that they don’t know how the loss of jurisdiction over tributaries will impact 
waters and CWA Programs.251  Commenters, on the other hand, have evaluated how this Proposed 

                                                
and form a discontinuity in the normal stream-order related progression in stream ecosystem structure and function 
(Stanford and Ward, 1982). Upstream of large dams, riparian areas are permanently inundated, increasing lateral 
hydrologic connectivity. Downstream, dams decrease peak stream volumes during the normal high runoff seasons, 
while increasing minimum flows during normal low- low seasons―an overall dampening of stream-flow variability 
(Poff et al., 2007). Because many riverine organisms are adapted (life history, behavioral, and morphological) to the 
seasonality of natural flow regimes, dampening flow variability can have deleterious effects on species persistence 
where dams have been built (Lytle and Poff., 2004). This reduction in high flows also decreases the connectivity of 
riparian wetlands with the stream by reducing the potential for overbank lateral flow. This can affect downstream 
water quality, because overbank flow deposits sediment and nutrients that would otherwise remain entrained in the 
river (Hupp et al., 2009).”) 
250 Resource and Programmatic Assessment, at pp. 38-40 
251 Resource and Programmatic Assessment, pp. 38-40 (Evaluating NHD and ORM-2 Data and finding it inadequate).  
Many other relevant datasets exist that the Agencies could have used to attempt to evaluate the impact of this 
definition and determine if it will achieve the objective of the CWA.  In fact, the Agencies mention several examples in 
the Notice itself, but they do not explain why the data were not utilized in the Resource and Programmatic 
Assessment.  See, e.g., Proposed Rule, at pp. 4176-77.  Even more information is available from the states that was not 
evaluated and considered.  But the Agencies failure to consider the data and information means we cannot know how 
it may have helped evaluate the impacts of this proposed definition. The Agencies’ reliance on admittedly inadequate 
data and failure to explain why they did not use other reliable, readily available data sources is arbitrary and 
capricious.  Further, the Agencies’ failure to identify and evaluate the impacts of “the potential implementation 
methods” they describe in the Proposed Rule violates the APA by failing to give the public notice of, and meaningful 
opportunity to comment on, how the Agency will interpret and apply the propose definition. See, e.g., Proposed Rule, 
at 4176.  
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Rule could affect twelve major watersheds across the country, and it appears the impacts could be 
devastating, with the most extreme impacts being readily apparent in the arid West.252  
 
In short, the Agencies’ narrow approach to determining jurisdiction of tributaries in the Proposed 
Rule is contrary to more than 40 years of legal precedent and longstanding Agency interpretations 
of the CWA. The Agencies have failed to “provide reasoned explanation” for their action, and have 
failed to “show that there are good reasons” for replacing the CWR and/or the pre-2015 definition 
of “waters of the United States” with the definition in the Proposed Rule.253  The Agencies have also 
failed to demonstrate that their action is a “permissible construction” of the CWA, i.e. why it would 
not be “arbitrary, capricious, or manifestly contrary to the statute.”254 The Agencies are also 
required to provide a “reasoned explanation” for “disregarding facts and circumstances that 
underlay or were engendered by” the Pre-2015 Regulatory Definition and the CWR.255 
 
As a result of these errors, the Proposed Definition improperly narrows jurisdiction over tributaries 
in many ways, including but not limited to: (1) Limiting CWA jurisdiction to tributaries of an 
undefined subset of “traditional navigable waters,” and the territorial seas; (2) Only including 
tributaries the Agencies deem “perennial”256 and “intermittent”257 using arbitrary, non-scientific 

                                                
252 Waterkeeper Alliance Fact Sheets, supra note 120.   
253 FCC v. Fox Television Stations, Inc. 556 U.S.502, 516 (2009). 
254 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-44 (1984). 
255 Fox, 556 U.S. at 516. See also Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125-26 (2016) (“Agencies are free 
to change their existing policies as long as they provide a reasoned explanation for the change,” and that an agency’s 
change in practice without explaining a prior inconsistent finding – such as the plethora of technical conclusions in the 
Connectivity Report, which the Agencies relied upon to support their interpretations in the CWR – is arbitrary and 
capricious). 
256 The agencies propose to define the term “perennial” to mean surface water flowing continuously year-round 
during a typical year. This definition is extreme, unjustified, non-scientific and arbitrary. Only a small percentage of 
the Nation’s waters are monitored with stream gages or through other methods that could provide information to 
satisfy this standard. See USGS Surface Water for the Nation, available at:  https://waterdata.usgs.gov/nwis/rt  and 
https://waterdata.usgs.gov/nwis/rt (USGS currently maintains 10,313 gaging sites for the entire country, down from 
16,913 in October 1, 2007 - leaving large numbers of waterways unmonitored for flow) (Attachment 17(a)).  
Further, flow in many of the nation’s waters, including large lakes and rivers, are impacted by diversions, 
withdrawals, groundwater pumping, drought, climate change and other flow restrictions that can have extreme local 
and regional impacts on the availability of flow in “typical year.” See Waterkeeper Fact Sheets, supra note 120, 
including Rio Grande, Snake River and Rogue River Fact Sheets.  The Agencies lack a rational, science-based approach 
to evaluating a “typical year” and this concept is arbitrary and capricious in any event.  Congress did not intend for 
jurisdiction over the nation’s waters to come and go based on the continuity of water flow.  
257 The proposed definition of “intermittent” is surface water flowing continuously during certain times of a typical 
year, not merely in direct response to precipitation, but when the groundwater table is elevated, for example, or when 
snowpack melts. This definition suffers from the same shortcomings as the definition for “perennial” above. 
Additionally, there is no rational basis for requiring that the flow arise from groundwater flow or melting snowpack, 
as opposed to snow fall or precipitation.  This is arbitrary, capricious and contrary to law. The sources of the water 
flowing in a river or stream are irrelevant to whether it is a “waters of the United States.”  Many important rivers and 
streams contribute substantial flow to traditional navigable waters and the territorial seas in only in response to 
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definitions258 and requiring that level of flow to continue all the way to a “traditional navigable 
waters,” and the territorial seas; (3) Expressly excluding tributaries the Agencies deem “ephemeral” 
using an arbitrary, non-scientific definition;259 (4) Establishing an arbitrary requirement that 
“perennial” and “intermittent” tributaries flowing through non-jurisdictional waters are only 
jurisdictional if the non-jurisdictional waters also convey perennial or intermittent flow to a 
tributary or other jurisdictional water;260 (5) Failing to identify reasonable methods for identifying 
and differentiating between “perennial” and “intermittent” tributaries; (6) Requiring that 
tributaries be a river, stream or other natural surface water channel; and (7) Protecting tributaries 

                                                
precipitation. See U.S. EPA, The Ecological and Hydrological Significance of Ephemeral and Intermittent Streams in the 
Arid and Semi-arid American Southwest (Nov. 2008), available at https://www.epa.gov/sites/production/files/2015-
03/documents/ephemeral_streams_report_final_508-kepner.pdf (Attachment 17(b)). Further, as the Agencies 
appear to acknowledge, they have created an impossible burden they do not know how to resolve or evaluate with 
their approach; “the agencies note that identifying whether the channel bed intersects the groundwater table may be 
challenging to accomplish in the field, that gathering the relevant data could be time consuming, and could require 
new tools and training of field staff and the regulated public. Some options for identifying whether groundwater is 
providing a source of water to the tributary may involve the installation of monitoring wells or staff gauges to identify 
the presence of the water table and/or to estimate the base flow using a hydrograph. Identifying the appropriate 
depth of installation for a monitoring well can be challenging, especially in the case of intermittent streams that have 
seasonally fluctuating water tables. Installing these devices in certain substrates, such as rocky substrates, can also be 
challenging. There may be other methods which could be researched and developed by the agencies over time, 
including the identification of field indicators, which could be regionalized, as well as the development of modeling 
tools. However, both of these methods (field indicators and modeling tools) would only provide an indication of 
groundwater generated base flow and would not directly measure its presence.” Proposed Rule, at 4178.  This 
approach is the precise opposite of providing clarity and regulatory certainty. 
258 The Agencies state that: “[though “perennial,” “intermittent,” and “ephemeral” are commonly used scientific terms, 
the agencies are proposing to provide definitions of these terms for purposes of CWA jurisdiction to ensure that the 
regulation is clear.” Proposed Rule, at 4173.  The non-scientific definitions (and other limitations) the Agencies adopt 
for clarity create massive uncertainty about which waters are included, as there is no science or established 
methodology for evaluating them. The definitions make it virtually impossible for a landowner or the public generally 
to determine if a river or stream is covered by the Act. Even the Agencies were unable to evaluate their own definition 
and determine the impact of it on waters, CWA Programs and Cost/Benefits. See Resource and Programmatic 
Assessment and Economic Analysis. 
259 Id. The definition arbitrarily excludes rivers, streams and other waters that flow only in response to precipitation.  
Many important rivers and streams contribute substantial flow to traditional navigable waters and the territorial seas 
in only in response to precipitation. See fn. 258 supra and Waterkeeper Alliance Fact Sheets, supra note 120. 
260 This means “perennial” and “intermittent” tributaries with an “ephemeral” or a losing section, or that flow into 
“ephemeral” or losing streams would not be tributaries, without regard to whether the “ephemeral” or losing stream 
feeds into the watershed of a traditional navigable water or territorial sea. In the Resources and Programmatic 
Assessment at pg. 38, the Agencies state: “[f]or example, in some parts of the country, streams may be perennial or 
intermittent at the headwaters but become ephemeral downstream due to natural conditions (e.g., losing streams) or 
due to anthropogenic alterations (e.g., water withdrawals). Such perennial or intermittent waters would not be 
jurisdictional under the proposed rule but would be jurisdictional under the 2015 Rule so long as they are 
characterized by the presence of the physical indicators of a bed and banks and an ordinary high water mark and 
contribute flow to a TNW at some unspecified time.” The Agencies have provided no reasoned explanation for this, 
and it is arbitrary, capricious and contrary to law. The could have devastating impacts to waterways, see Waterkeeper 
Alliance Fact Sheets, supra note 120, including Missouri Confluence Fact Sheet. 
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that flow because of groundwater and snowmelt, but not tributaries that flow in response to 
“precipitation” and “snow fall.”  
 
Taken together, these improper, unscientific, limitations on CWA jurisdiction over tributaries 
undermine the entire CWA by creating many unsupported and vaguely defined barriers to 
controlling pollution in historically protected rivers, streams and other waters.  The Agencies’ use 
of non-scientific definitions and arbitrary requirements for jurisdictional tributaries will result in 
the loss of CWA protections for waters that are commonly understood as perennial, intermittent 
and ephemeral using scientific terms. This could have devastating impacts on our Nation’s 
waters.261  In addition to the harm caused by simply eliminating long-standing protections for large 
numbers of rivers, streams and other waters, the uncertainty flowing from the Agencies’ non-
scientific and unreasonable definitions will result in confusion and uncertainty that ensures fewer 
pollution discharges being controlled, contrary to the objective of the CWA and the intent of 
Congress. The Agencies state that they will have the burden to prove a water is jurisdictional, but 
they propose to establish standards of proof in this definition that often will not be able to be met 
for many waters across the country. This hardly seems accidental.   
 
Under the Agencies’ pre-2015 definition, all tributaries to traditionally navigable waters, interstate 
waters, impoundments, and “other waters” are defined as “waters of the United States.”262  In order 
to preserve and protect the physical, chemical and biological integrity of the Nation’s waters, all of 
the tributaries protected under that regulation must continue to be included in the definition of 
“waters of the United States.” As demonstrated previously, the Supreme Court has not issued a 
single opinion that has limited CWA jurisdiction over tributaries to these waters.  To the contrary, 
it is well settled that tributaries to other “waters of the United States” are jurisdictional waters 
within the meaning of “waters of the United States.”263 Neither SWANCC nor Rapanos invalidated or 
limited the scope of jurisdiction provided by the pre-2015 definition’s inclusion of tributaries.264  
Tributaries are obviously connected to, and thus adversely impact, the downstream waters to which 

                                                
261 See e.g., 2011 Comments, supra note 6; Connectivity Report, supra note 12; and Waterkeeper Alliance Fact Sheets, 
supra note 120. 
262 See e.g., 40 C.F.R. §122.2; 33 C.F.R. §328.3(a). 
263 See, e.g., N. Cal. River Watch v. City of Healdsburg, 496 F.3d 993, 997 (9th Cir. 2007) (“The Supreme Court has since 
confirmed that regulable waters of the United States include tributaries of traditionally navigable waters and wetlands 
adjacent to navigable waters and their tributaries. The only question reserved in Riverside Bayview Homes was the issue 
of CWA jurisdiction over truly isolated waters.” citing Bayview, 474 U.S. at 106; 33 C.F.R. 328.3(a)(1),(4),(7); and 
Rapanos, 547 U.S. at 792 n. 3); see also Benjamin v. Douglas Ridge Rifle Club, 673 F.Supp.2d 1210, 1215 & n. 2 (D. Or. 
2009) (indicating that jurisdiction over tributaries did not require demonstration of significant nexus); United States v. 
Vierstra, 2011 WL 1064526, at *5 (D. Id. Mar. 18, 2011) (“It is an open question as to whether Justice Kennedy's 
concurrence applies in the tributary context.”). But see, e.g., United States v. Robison, 505 F.3d 1208 (11th Cir 2007) 
(applying “significant nexus” analysis to tributary stream). 
264 See 2011 Comments, supra note 6, at pp. 9-15; see also 2003 Comments, supra note 61, at pp. 4-6. 
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they flow without regard to whether the water flowing in them is from rainfall, groundwater, 
snowfall, or snowmelt. This conclusion is consistent with the findings of the Connectivity Report 
and the SAB Report,265 as well as the individual comment of the SAB members.266   
 
All ephemeral, intermittent and perennial tributaries, as those terms are defined by science, must 
be included as “waters of the United States.”267  Their inclusion is necessary to achieve the objective 
of the CWA, which requires controlling water pollution at its source. Wetlands, lakes and ponds 
should be included as tributaries based on the findings of the Connectivity Report and many 
individual SAB Member Comments.268 
 
In addition to the Connectivity Report and the SAB Report, numerous scientific reports and 
government documents from across the country illustrate the importance of protecting these 
waters. Several of these reports are summarized and discuss in a report produced by the American 
Fisheries Society which states:  
 

Headwater streams and wetlands are integral components of watersheds that are 
critical for biodiversity, fisheries, ecosystem functions, natural resource-based 
economies, and human society and culture. These and other ecosystem services 
provided by intact and clean headwater streams and wetlands are critical for a 
sustainable future. Headwater streams comprise 79% of U.S. stream networks; 
wetlands outside of floodplains comprise 6.59 million ha in the conterminous United 
States. Loss of legal protections for these vulnerable ecosystems would create a 
cascade of consequences, including reduced water quality, impaired ecosystem 
functioning, and loss of fish habitat for commercial and recreational fish species. 
Many fish species currently listed as threatened or endangered would face increased 
risks, and other taxa would become more vulnerable. In most regions of the USA, 
increased pollution and other impacts to headwaters would have negative economic 

                                                
265 Connectivity Report and SAB Report, supra note 12.  
266 Compilation of Preliminary Comments from Individual Panel Members on the Scientific and Technical Basis of the 
Proposed Rule Title “Definition of ‘Waters of the United States’ Under the Clean Water Act” (August 14, 2014) 
(hereinafter “Member Comments”) (Attachment 18). 
267 See e.g. United States v. Hercules, Inc., Sunflower Army Ammunition Plant, Lawrence, Kan., 335 F. Supp. 102, 106 
(D. Kan. 1971) (The defendant next makes a motion to dismiss on the ground that, if any ammonia was dumped into a 
watercourse, it was dumped into a tributary of a tributary of a navigable water and not the “tributary of a navigable 
water” as stated in the statute. This contention borders on the frivolous. Defendant argues that the words of the 
statute should be interpreted in the ordinary every day sense. This Court agrees. A tributary is defined in Bouvier, 
Dictionary of Law Vol. II, p. 384 (5th ed.); Black's Law Dictionary p. 1677 (4th ed.), as “all streams flowing directly or 
indirectly into a river.”). 
268 See e.g., Connectivity Report supra note 12, at 1-8 (nutrient removal and cycling); Member Comments, supra note 
261, Rosi-Marshall at 81 and Sullivan at 85. 
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consequences. Headwaters and the fishes they sustain have major cultural 
importance for many segments of American society. Native peoples, in particular, 
have intimate relationships with fish and the streams that support them. Headwaters 
ecosystems and the natural, socio-cultural, and economic services they provide would 
face severe threat under the Waters of the United States rule recently proposed by 
the Trump administration. 269   

 
The report goes on to describe some of the consequences of failing to protect headwater streams 
under the CWA, as follow:  
 

P]ollution of headwaters, including runoff of excess nutrients and other pollutants, 
degrades water quality affecting downstream ecosystems. Two striking U.S. examples 
are discharge effluent from mining (Woody et al. 2010; Daniel et al. 2015; Giam et al. 
2018) and nutrient loading in the Mississippi River causing the Gulf of Mexico’s “dead 
zone”, a vast area of hypoxia that reduces biodiversity and commercial fisheries, with 
major economic and social costs (Rabalais et al. 1995; Rabotyagov et al. 2014). 
Similarly, polluted headwaters contribute to harmful algal blooms that result in toxic 
water, fish kills, domestic animal and human morbidity, and economic damage 
(Tango 2008; Staletovich 2018; Zimmer 2018).270 

 
 In North Carolina, research conducted by the North Carolina Department of Natural Resources – 
Division of Water Quality, concluded that:  
 

In summary, staff of the Division of Water Quality have been conducting intensive 
research on headwater streams and headwater wetlands across the state for the past 
several years.  Headwater streams are very common and provide significant benefits 
to downstream water quality and aquatic life. Intermittent streams have significant 
aquatic life even though their flow is not constant throughout the year. Headwater 
wetlands are often associated with these streams and provide important water 
quality filtration to protect downstream water quality as well as significant aquatic 
life habitat. Therefore based on this on-going research, the Division of Water Quality 

                                                
269 American Fisheries Society, Headwater Streams and Wetlands are Critical for Sustaining Fish, Fisheries, and 
Ecosystem Services (Dec. 2018). (Attachment 19); See also Thibault Datry, Núria Bonada, Andrew J. Boulton, 
Intermittent Rivers and Ephemeral Streams (Academic Press 2017), available at: 
http://www.sciencedirect.com/science/article/pii/B9780128038352000012 and  Email from Stacy Jensen, Army 
Corps, to John Goodin, EPA, Subject: RE Two Action (Sept. 5 2017) analyzing impacts to rivers and streams under the 
Proposed Definition. (Attachment 19(b)). 
270 Id. at p.6. 
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believes that protection of these headwater streams and wetlands is essential to 
protect downstream water quality.271 
 

The importance of maintaining broad protections for tributaries, and the impacts of failing to do so, 
are discussed in more detail in the Waterkeeper Fact Sheets.272 
 
Agency Requests for Comment 
 
The agencies are soliciting comment on those approaches which may be useful for 
application in this proposed rule. The agencies also solicit comment on other 
implementation tools available to determine the flow regime of a river or stream and its 
contribution of flow to a traditional navigable water. 
 
There are myriad ways to evaluate watersheds, including employing data sets and activities 
referenced in the Proposed Rule Notice.  There are also many other methods and datasets that are 
not mentioned.  The problem here is that the Agencies have proposed a definition that is not based 
on science.  As a result, science can’t answer the questions posed by the proposed definition.  Since 
the U.S. has robust programs for evaluating water resources and water quality impacts, the fact that 
the Agencies do not know how to evaluate the effects and impacts of their own proposed definition 
using the massive amounts of science and methods that are available should demonstrate to the 
Agencies that there is a very serious problem with the rule. Identification and protection of 
tributaries should not require the creation of new, complex research and development as the 
Agencies are contemplating. Our nation has been analyzing and categorizing watersheds and waters 
for more than 40 years relatively seamlessly based on sound science and without much controversy.  
In any event, the Agencies are required to identify how they will implement their proposed 
definition in the Proposed Rule Notice.  ”Crowdsourcing” ideas from the public based on “potential” 
approaches after they propose a new, untested, highly controversial definition is not a viable or 
lawful solution. The Agencies’ failure to perform these analyses before proposing the rule, and to 
inform the public in their proposal of how they intend to implement their new definition and the 
likely adverse impacts of their actions, violates the APA. 
 
The agencies solicit comment on their interpretation of the Rapanos opinions and whether 
the significant nexus standard, articulated by a single justice, must be a mandatory 
component of any future definition of “waters of the United States.” Or, may the agencies 

                                                
271 Memo from John Dorney, Wetlands Program Development Unit, NC DWQ. April 5, 2006. Background information 
on the water quality and aquatic life values of headwater streams and headwater wetlands, available at 
http://aswm.org/pdf lib/cover letter and summary nc.pdf. (Attachment 20). 
272 Waterkeeper Fact Sheets, supra note 120. 
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apply the principles and rationale of the plurality and concurring opinions to craft a new 
standard established by rule? 
 
Commenters have answered this question above in great detail. The Agencies’ legal basis and 
approach to this rulemaking is fundamentally flawed, arbitrary, and contrary to law.  
 
The agencies also solicit comment on whether the definition of “tributary” should be limited 
to perennial waters only. The agencies also request comment whether the definition of 
“tributary” as proposed should indicate that the flow originate from a particular source, such 
as a requirement for groundwater interface, snowpack, or lower stream orders that 
contribute flow. The agencies also solicit comment on how effluent-dependent streams (e.g., 
streams that flow year-round based on wastewater treatment plant discharges) should be 
treated under the tributary definition. As proposed, effluent-dependent streams would be 
included in the definition of “tributary” as long as they contribute perennial or intermittent 
flow to a traditional navigable water or territorial sea in a typical year. 
 
No, the Agencies must not limit the definition of tributary to perennial waters only. There is no 
sound legal basis for doing so. The Agencies’ definition already eliminates jurisdiction over 
important tributaries, contrary to established science and law. As demonstrated throughout these 
comments, the CWA requires broad federal jurisdiction over all tributaries to historically protected 
“waters of the United States.” The Agencies lack the authority to overrule plainly expressed 
Congressional intent by creating arbitrary definitional limitations on tributaries. Regarding 
“effluent-dependent streams,” the Agencies must ensure that their definition protects all tributaries 
and the importance of ensuring that for “effluent-dependent streams” is beyond dispute. The fact 
that the Agencies even feel the need to ask this question illustrates the fundamental problem with 
their scheme to determine jurisdiction based on the presence, absence or frequency of flow in a 
tributary. Pollution discharged into any kind of tributary will be transported downstream and 
impact water quality, and Section 402 dischargers change the “natural” condition of streams, often 
becoming a source of constant flow. Congress intended for all point source discharges of pollution 
to waters to be controlled, and in fact eliminated, under the CWA. 
 
The agencies also solicit comment on whether the tributary definition should include 
streams that contribute less than intermittent flow to a traditional navigable water or 
territorial sea in a typical year. Additionally, the agencies request comment on whether less 
than intermittent flow in a channel breaks jurisdiction of upstream perennial or intermittent 
flow and under what conditions that may happen. The agencies recognize that the proposed 
definition may present a challenge for certain landowners upstream of an ephemeral 
feature. For example, landowners may find it difficult to determine whether there is a 
jurisdictional break downstream of a feature on their property. The agencies therefore 
solicit comment on this issue. The agencies also seek comment on the proposed treatment of 
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natural and man-made breaks regarding the jurisdictional status of upstream waters, 
including whether these features can convey perennial or intermittent flow to downstream 
jurisdictional waters. The agencies also seek comment on the jurisdictional status of the 
breaks themselves. 
 
Yes, the tributary definition should certainly include any kind of tributary (as that term has 
historically been defined by the agencies) to interstate waters and other historically protected 
“waters of the United States.” As demonstrated throughout these comments, the CWA requires 
broad federal jurisdiction over all tributaries to historically protected “waters of the United States.” 
Breaks in flow should not impact the jurisdictional status of a tributary.  Commenters agree that the 
Agencies’ definition will present challenges for landowners and submit those challenges will be 
significant. This is apparent from the Agencies’ unsuccessful attempts to use relatively complex data 
and analysis to apply this definition to waterways. The burden on a landowner, and any other 
member of the public, seeking to determine whether a headwater stream is a protected tributary in 
an average size watershed will face an the unreasonably complex task of understanding how their 
stream flows on their property, as well as what happens to that flow as it moves through the 
watershed down to what the Agencies would deem a traditionally navigable water.  This is no simple 
task, and it will often be an insurmountable one. If clarity is really one of the Agencies’ goals, the 
Proposed Rule, if finalized, would flatly fail to accomplish it. 
 
The agencies are also soliciting comment on an alternate definition that would change the 
focus of the proposed definition from intermittent flow occurring during certain times of the 
year to “seasonal flow.” Under this alternative definition, a tributary would be a river, 
stream, or similar naturally occurring surface water channel that contributes flow at least 
seasonally to a traditional navigable water or territorial sea in a typical year. The alternate 
definition could add that “seasonal flow is predictable, continuous surface flow that 
generally occurs at the same time in a typical year.” The agencies welcome comments on the 
concept of a “seasonal” flow regime, what that term may include, and how it may be 
implemented, including tools to identify “seasonal” flow. 
 
Commenters require much more information about what the Agencies are proposing here to be able 
to provide meaningful comment.  Based on the limited information provided, it appears to have the 
same flaws already described for the Agencies’ proposed approach to tributaries. If the Agencies 
pursue this new approach, they would obviously need to propose it with more detail, including rule 
text and an evaluation of consistency with the CWA, in a new Proposed Rule Notice so the public has 
a genuine opportunity to understand and analyze it and provide meaningful comment. 
 
As an alternative to the proposed definition of “intermittent,” the agencies are soliciting 
comment on whether the term could instead mean “water flowing continuously during 
certain times of a typical year as a result of melting snowpack or when the channel bed 
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intersects the groundwater table.” Although the identification of groundwater input is found 
in most definitions for intermittent flow,[FN30] the agencies note that identifying whether 
the channel bed intersects the groundwater table may be challenging to accomplish in the 
field, that gathering the relevant data could be time consuming, and could require new tools 
and training of field staff and the regulated public. Some options for identifying whether 
groundwater is providing a source of water to the tributary may involve the installation of 
monitoring wells or staff gauges to identify the presence of the water table and/or to 
estimate the base flow using a hydrograph. Identifying the appropriate depth of installation 
for a monitoring well can be challenging, especially in the case of intermittent streams that 
have seasonally fluctuating water tables. Installing these devices in certain substrates, such 
as rocky substrates, can also be challenging. There may be other methods which could be 
researched and developed by the agencies over time, including the identification of field 
indicators, which could be regionalized, as well as the development of modeling tools. 
However, both of these methods (field indicators and modeling tools) would only provide an 
indication of groundwater generated base flow and would not directly measure its presence. 
The agencies are soliciting comment on whether these or other methods may be most 
appropriately used to identify groundwater in the field. 
 
This request for comment further illustrates that the Agencies’ proposed rule does not promote 
clarity and certainty, or avoid case-by-case analyses, which were among the core justifications for 
the Agencies’ proposed reduction of jurisdiction over tributaries. Clearly, the processes described 
in this question are outside the capabilities of most members of the public. Even the Agencies are 
not sure how they might accomplish this and acknowledge here that what they are considering will 
not be adequate for making jurisdictional determinations for tributaries under this Proposed Rule.  
The Agencies must not adopt a definition under which CWA jurisdiction depends on whether the 
water flowing in a tributary came from groundwater, snow melt, precipitation, snowfall or effluent.  
The definition of “waters of the United States” should protect all tributaries without regard to the 
most recent location of the precipitation that is contributing to its flow. 
 
The agencies are also soliciting comment on whether the definition of “intermittent” should 
contain the requirement of continuous flow for a specific duration, such as “at least one 
month of the calendar year,” instead of the phrase “during certain times of a typical year.” 
See, e.g., 30 CFR 710.5 (definition of “intermittent” used in a U.S. Department of the Interior 
regulation). The agencies note that such an approach would provide for national consistency 
but may not offer a more regionalized implementation of intermittent tributaries as some 
States recommended (i.e., intermittent would be viewed the same across the country, from 
the arid West to the Southeast). Some pre-proposal commenters recommended this 
approach to provide certainty for determining flow regime. The agencies are also soliciting 
comment on whether the seasonal continuous surface flow consideration (e.g., typically 
three months) from the Rapanos Guidance could be used as a definitional flow regime in the 
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regulation. Rapanos Guidance at 6. Several commenters recommended this approach be 
used to define tributaries. The seasonal “typically three month” approach is current practice, 
subject to case-by-case analysis, and is therefore familiar to agency staff and the regulated 
public, but like a one-month limitation, it may not provide for regional variation in the 
implementation of flow regime. 
 
The Agencies should not pursue any of these approaches. They are arbitrary, capricious and 
contrary to law.  If the Agencies intend to pursue any of the approaches vaguely “floated” in these 
questions, they must issue a supplemental notice for this Rulemaking and fully comply with the APA 
so that the public has a meaningful opportunity to consider an actual proposal, including the 
particular language proposed to be codified in the Agencies’ regulations, and to comment upon it. 
 
The agencies therefore seek comment as to whether the tributary definition should include 
specific flow characteristics (e.g., timing, duration, frequency, or magnitude), and if so, what 
flow values or ranges of values (including supporting rationale) would satisfy the tributary 
definition and what methods, tools, or data could be used to determine such values. Certain 
flow requirements might include, for example, an average annual flow volume of five or more 
cubic feet per second in a typical year and/or that a river or stream flow continuously for a 
certain number of days (e.g., 30, 60, or 90 days) in a typical year. 
 
No, the Agencies should not pursue any of these approaches. They are arbitrary, capricious and 
contrary to law. If the Agencies intend to pursue any of the approaches vaguely described in these 
questions, they must issue a supplemental notice for this Rulemaking and fully comply with the APA 
so that the public has a meaningful opportunity to comment on them.  
 
The agencies are also soliciting comment on whether the concepts of bed and banks and 
ordinary high water mark should be added to the definition of tributary, and if so, how. 
Several commenters recommended including these characteristics in the proposed 
definition of “tributary,” similar to the definition of tributary in the 2015 Rule, while others 
opposed the addition, stating that it would inappropriately result in regulation over certain 
waters that should not be jurisdictional under the CWA, such as ephemeral features. 
 
The Agencies should not narrow jurisdiction over tributaries through the adoption of a mandatory 
requirement for tributaries to possess a bed, bank, and Ordinary High Water Mark (“OHWM”).  The 
existence of an OHWM should not be a requirement for asserting jurisdiction over tributaries, as it 
is not supported by law and science. As noted in the Connectivity Report and the Member 
Comments, the requirement of an OHWM improperly limits jurisdiction and is not consistent with 
the science regarding how tributaries are affected by pollution or how tributaries impact 
downstream waters.   
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The CWR incorporates the definition of OHWM from existing regulations developed for the CWA 
Section 404 Program into the definition of tributary.  The definition is currently found in 33 C.F.R. 
328.3(c)(6), which provides: 
 

The term ordinary high water mark means that line on the shore established by the 
fluctuations of water and indicated by physical characteristics such as a clear, natural 
line impressed on the bank, shelving, changes in the character of soil, destruction of 
terrestrial vegetation, the presence of litter and debris, or other appropriate means 
that consider the characteristics of the surrounding areas.273  

 
While this definition may have some reasonable meaning in the context of determining the 
boundaries of waters where dredge and fill activities are proposed, it has nothing to do with the 
extent of “waters of the United States” in the context of regulating and responding to the discharge 
of pollutants.  As the Corps noted in 1977: 
 

Prior to enactment of the FWPCA, the mean tide line or (mean higher tide line on the 
West Coast) was used to delineate the shoreward extent of jurisdiction over the 
regulation of most activities in tidal waters under the 1899 Act as well as for mapping, 
delineation of property boundaries, and other related purposes. In freshwater lakes, 
rivers and streams that are navigable waters of the United States, the landward limit 
of Jurisdiction has been traditionally established at the ordinary high water mark. The 
regulation of activities that cause water pollution cannot rely on these artificial lines, 
however, but must focus on all waters that together form the entire aquatic system. 
Water moves in hydrologic cycles, and the pollution of this part of the aquatic system, 
regardless of whether it is above or below an ordinary high water mark, or mean high 
tide line, will affect the water quality of the other waters within that aquatic 
system.274 

 
Thus, the concept of an OHWM or High Water line was utilized in the context of the Rivers and 
Harbors Act of 1899 and jurisdictional consideration related to traditional navigability where “[t]he 
need to protect navigable capacity of a waterway above the mean high water line was obviously 
minimal.”275 The inapplicability of this limitation to the CWA was addressed in the Holland case, 
which outlined both the authority and need to regulate waters beyond the reach of the traditional 
navigability tests and stated that “to recognize this and yet hold that pollution does not affect 

                                                
273 33 C.F.R. §328(c)(6) (2018).   
274 42 Fed. Reg. 37122, 37128 (July 19, 1977). 
275 Holland, 373 F. Supp. at 670-673. 
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interstate commerce unless committed in navigable waters below the mean high water line would 
be contrary to reason.”276    
 
These long-held views as to the inapplicability of the OHWM to the meaning of “waters of the United 
States” under the CWA are confirmed by the Connectivity Report, which states: “[a]ll tributary 
streams, including perennial, intermittent, and ephemeral streams, are physically, chemically, and 
biologically connected to downstream rivers via channels and associated alluvial deposits where 
water and other materials are concentrated, mixed, transformed, and transported.”277 There is 
nothing in the Connectivity Report to support the idea that these connections are limited to 
tributaries with OHWMs, or that OHWMs are the sole indicator of connectivity. Individual SAB 
members also expressed disagreement or concern with the addition of a requirement for an OHWM 
for tributaries. For example, one member stated that:  
 

The definition of the lotic-type tributary is appropriately comprehensive because it 
inherently includes ephemeral and intermittent streams (as well as perennial) 
streams. The former types are often overlooked but ecologically important, 
particularly in arid landscapes with seasonal patterns of precipitation. However, 
there may be some types of tributaries, such as spring-fed streams, that lack an 
obvious OHWM because their groundwater sources dominate the water budget, are 
temporally stable, and so there is no fluctuation in the hydrograph to generate a ‘line 
on the shore established by the fluctuations of water and indicated by physical 
characteristics such as a clear line on the banks . . .’ Therefore the definition should 
be ‘bed and bank, and sometimes an OHWM.’278 
 

Another SAB member similarly commented that the Proposed Definition should allow “flexibility to 
for [sic] field personnel to define functional tributaries, even where those functional tributaries 
might lack obvious indicators of bed and bank (e.g., alluvial deposits on the bed of a headwater 
stream in a humid mountain setting) but have less obvious indicators of tributary flows (e.g., 
directionally bent herbaceous vegetation and subtle debris lines in swales connecting vernal pools 
to downstream waters in arid and semi-arid settings).”279   
 
In addition to there being no sound legal or scientific basis for adding the requirement for an OHWM 
to the jurisdictional requirements, it is important to note there have been extensive problems with 
interpretation and implementation of the OHWM requirement in the CWA Section 404 Program.  

                                                
276 Id. 
277 Connectivity Report, supra note 12, at 1-3, and related Chapters. 
278 Member Comments, supra note 261, Aldous at 2-3 (internal citations omitted). 
279 Member Comments, supra note 261, Rains at 71.   
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This issue also demonstrates why the OHWM requirement should not be included in the definition 
of a tributary.  For example, the U.S. General Accounting Office (“GAO”) has noted that the Corps’ 
definition of OHWM is ambiguous and may be reasonably interpreted differently by competent 
staff.280  For example:281 
 

● The Portland District reported that it was difficult to identify the OHWM, even in portions of 
the Columbia River and that three different staff would likely make three different 
jurisdictional determinations.  
 

● The Philadelphia District reported that identifying OHWMs in the upper reaches of 
watersheds was one of its most difficult challenges, as one progresses upstream, the depth 
of the bed and bank diminishes, and the key indicators of an ordinary high water mark 
gradually disappear. 

 
The GAO also noted that “officials from the Chicago District said that because their district was 
heavily urbanized many channels had been manipulated and contained, often in ways that 
obscured the ordinary high water mark” and that identifying the OHWM in the arid West was 
particularly difficult due to intermittent flow and flooding.  There is no valid scientific or legal 
basis for excluding channelized streams, the upper reaches of tributaries, or streams in arid regions 
that lack an OHWM from the definition of “waters of the United States.”282  To the contrary, the need 
to include and protect these waters is well documented through the Connectivity Report and is 
supported by the SAB Report. 
 
The lateral jurisdictional limit of a tributary currently is established by a tributary’s 
ordinary high water mark. The agencies solicit comment on the usefulness of incorporating 
into the tributary definition the following sentence: “the lateral extent of a tributary is 
established by its ordinary high water mark.” The agencies note that the Corps has existing 
regulations at 33 CFR 328.4 regarding the limits of jurisdiction for categories of “waters of 
the United States.” The agencies solicit comment on including these Corps regulations in the 
EPA’s regulations or simply cross-referencing the Corps regulations in EPA’s to apply to the 
definition of “waters of the United States.” 
 
Commenters disagree with the Agencies’ characterization of this issue.  This issue is addressed in 
the preceding comment. 
  
                                                
280  U.S. General Accounting Office. (Feb. 2004). WATERS AND WETLANDS Corps of Engineers Needs to Evaluate Its 
District Office Practices in Determining Jurisdiction. (GAO Publication No. 04--297) (hereinafter “GAO Report”) available 
at http://www.gao.gov/new.items/d04297.pdf. (Attachment 21). 
281 Id.  
282 Id. (emphasis added). 
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The agencies are proposing to define a typical year as “within the normal range of 
precipitation over a rolling 30-year period for a particular geographic area.” The agencies 
solicit comment on whether it is necessary to define “typical year” given the agencies’ 
understanding that it is a commonly understood term in field application. Alternatively, the 
agencies seek comment on whether they should provide additional details in the rule text 
about what constitutes a typical year or provide further guidance in a final preamble about 
appropriate tools for determining whether a year is “typical.” Finally, the agencies solicit 
comment on alternative approaches in the rule text to convey that times of drought or 
extreme floods would not be a factor when determining if a river or stream meets the 
conditions of the definition of “tributary.” 
 
The Agencies should not define jurisdictional tributaries based on flow in a “typical year. as doing 
so would be arbitrary, capricious and contrary to law. Additionally, the Agencies’ approach is not 
commonly understood anywhere as it is a wholly novel, non-scientific approach based on vaguely 
described policy choices and misinterpretations of the CWA.  If the Agencies change their approach 
as described, they need to issue a supplemental notice under the APA. 
  
The agencies are also soliciting comment on implementation methods and tools that could 
be used to identify and distinguish perennial and intermittent flow regimes from ephemeral 
flow regimes as defined in this proposal. As mentioned above, such tools could include field-
based tools, such as visual observations, or remote desktop tools, such as aerial photos. The 
agencies are also soliciting comment on the appropriate watershed scale for use in the 
geographic area as defined in a “typical year” of the proposed rule, for example, hydrologic 
units at the level of Hydrological Unit Code (HUC)-8s, HUC-10s, or HUC-12s could be used. A 
broad geographic area may include multiple micro-climates and may not be representative 
of precipitation conditions on the ground for the subject tributary. The agencies are 
soliciting comment on other approaches to determine the geographic area. 
 
The Agencies are required to have resolved these questions and issues prior to proposing this rule. 
The fact that the Agencies are seeking advice about how they could develop these complex analyses 
in order to apply their rule in the real world demonstrates the proposed definition is unreasonably 
complex and does not provide clarity or regulatory certainty.  Surely the Agencies do not expect the 
public to be able to help them design or utilize such complex concepts and/or tools to attempt to 
determine whether a tributary is protected by the CWA. The fact that the Agencies do not already 
know which waters will, and will not, be protected under this definition itself demonstrates that the 
Proposed Rule is arbitrary and capricious. 
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E.  Ditches and Canals 
 
As demonstrated in detail above, the Agencies’ fundamental basis for narrowly defining the types 
of waters, including ditches and canals, are protected under the CWA is arbitrary, capricious and 
contrary to law. Further, the Agencies base their proposed definitional limitations for ditches and 
canals on impermissible and vague policy choices, as well as erroneous legal theories. It is not 
possible, however, to connect those policies and legal theories to the choices the Agencies made that 
have resulted in the vague, arbitrary and non-scientific approach to ditches and canals in the 
definition.  
 
Nothing in the law or science supports the definitional limitations the Agencies propose, and as a 
result, neither the Agencies nor the public can discern which ditches and canals will be protected 
under this proposed definition and which will not.283  The obvious corollary to this fact is that the 
Agencies cannot evaluate the impact of their narrow definition on the Nation’s waters and CWA 
programs, which means the Agencies cannot determine or demonstrate that their definition is 
consistent with the CWA.  In fact, they have not even taken meaningful steps to do so. 
 
The Agencies claim they are proposing this approach to the regulation of ditches to provide 
regulatory clarity and predictability because “[t]he regulatory status of ditches has long created 
confusion for farmers, ranchers, irrigation districts, municipalities, water supply and stormwater 
management agencies, and the transportation sector, among others. In an effort to reduce that 
confusion, the agencies propose to delineate the categories of ditches that would be “waters of the 
United States,” and are proposing to exclude all other ditches from that definition.”284  However, the 
Agencies have not provided any evidence to support the existence of such rampant confusion and, 
in any event, providing regulatory clarity and predictability is not a valid legal basis for determining 
a water is not a “waters of the United States” under the CWA.  But it is on this basis that the Agencies 
propose to include ditches as “waters of the United States” only if they: 
 

● Satisfy any of the conditions identified in paragraph (a)(1) of this proposed rule;   
● Are ditches constructed in a tributary as defined in paragraph (c)(11) of the proposal 

as long as those ditches also satisfy the conditions of the tributary definition; or  
● Are ditches constructed in an adjacent wetland as defined in paragraph (c)(1) of the 

proposal as long as those ditches also satisfy the conditions of the tributary definition.  
 
The Agencies propose to exclude all other ditches from the definition of “waters of the United 
States.” 
 

                                                
283 Resource and Programmatic Assessment, at pp. 40-42. 
284 Proposed Rule, at 4179. 
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The Agencies attempt to portray this dramatic departure from long-standing agency interpretations 
and practice as clarifying “the regulatory status of ditches in a manner that would be more 
consistent with the Corps’ regulations following the 1972 and 1977 CWA amendments, with some 
modifications to provide a clear definition that also falls within scope of the agencies’ authority 
under the CWA.”285 The problem with the Agencies’ characterization, and with the Agencies’ 
approach to ditches and canals in the Proposed Rule is threefold:  
 

1. The Corps’ approach to determining the regulatory status of the nation’s waters, including 
ditches, following the 1972 CWA was found by the District Court for the District of Columbia 
to be an unlawful attempt “to amend or change the statutory definition of navigable waters” 
in a manner that was “inconsistent with Congress’ intent to assert federal jurisdiction over 
the nation's waters to the maximum extent permissible under the Commerce Clause of the 
Constitution,” rather by the traditional tests of navigability employed by the Corps. 286 

2. With this Proposed Rule, the Agencies are dramatically reducing the types of waters that 
would be protected by the CWA such that, for example, a ditch constructed in a tributary or 
adjacent wetland means something very different than it would in the absence of this 
Proposed Rule.287 As a corollary to this, the Proposed Rule defines upland to include any 
historically protected waters that are not included in this Proposed Rule so that “constructed 
in upland” also means something very different than simply “dry land.” As a result, the 
Proposed Rule would dramatically reduce the number of ditches and canals included in the 
definition of “waters of the United States.” 

3. The Agencies’ approach to ditches and canals in the Proposed Rule does not provide 
clarity,288 and is arbitrary, capricious and contrary to law.  For example, under the Proposed 
Rule, a ditch is defined as an artificial channel, but ditches constructed in a tributary are only 
“waters of the United States” if they can also meet the definition of a tributary, which is 
defined as a naturally occurring channel. 

 
Historically, under the pre-2015 definition, ditches have commonly been protected as “waters of 
the United States” under the CWA because they are actually streams that have been altered, 

                                                
285 Id. 
286 The Corps regulations interpreting “waters of the United States” under the CWA were overturned, however, in 
NRDC v. Callaway, 392 F. Supp. 685, 686 (D.D.C. 1975); 39 Fed. Reg. 12119, (April 3, 1974). 
287 See, e.g., Resource and Programmatic Assessment, p. 41 (“Under the proposed rule, interstate ditches would not be 
jurisdictional unless they meet one of the proposal’s three criteria for jurisdictional ditches. Interstate ditches under 
both baselines would be jurisdictional  . . . [neither would] wetlands do not meet the criteria to be adjacent under the 
proposal and/or where those ditches do not satisfy the conditions of the proposal’s tributary definition . . . [and] no 
ephemeral ditches would be jurisdictional, which is a change from both baselines.”). 
288 See, e.g., Resource and Programmatic Assessment, p. 41(“The agencies are unable to estimate the potential change 
in jurisdiction for ditches using either the ORM2 data or the NHD and NWI data.”); See also Proposed Rule, at 4181 
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transport pollutants to downstream waters, or have begun to serve ecological functions like natural 
tributaries.  Ditches can and are required to be regulated under the CWA if they flow into other 
“waters of the United States,” even when they are man-made.289   
 
There are compelling legal and scientific reasons for ensuring that man-altered and man-made 
waters are covered as tributaries, and those reasons apply equally to ditches. As the 11th Circuit 
stated in the case of U.S. v. Eidson, “[t]here is no reason to suspect that Congress intended to regulate 
only the natural tributaries of navigable waters.  Pollutants are equally harmful to this country's 
water quality whether they travel along man-made or natural routes.”290 Ditches should be 
categorically included in the definition of “waters of the United States” when they otherwise meet 
the definition of a “water of the United States,” including specifically a tributary, under the pre-2015 
definition. The Agencies do not possess the authority to exclude waters that Congress intended to 
cover from the definition of “waters of the United States” for policy or any other administrative 
purpose.291 
 
It is often difficult or impossible to determine whether a “ditch” is a natural waterway or a man-
made waterway, and the answer to the question is legally and scientifically irrelevant in any event 
because both can have significant impacts on water quality.292  Ditches on agricultural lands “result 
in rapid removal of excess water over a relatively short time period.  This water flowing over the 
land surface has relatively high energy sufficient to detach and transport soil particles and 
constituents attached to them, such as phosphorus, organic nitrogen, and many pesticides.”293  
Ditching and channelization are prevalent in the Chesapeake Bay watershed, and “[d]itching on 
agricultural lands in the Pocomoke River watershed is an extensive practice that has been used to 
drain wetlands,” and ditches have been found to be a significant source of sediment loading to the 

                                                
289 See, e.g., Holland, 373 F. Supp. at 673-74; Headwaters, Inc. v. Talent Irrigation Dist., 243 F. 3d 526, 533-34 (9th Cir. 
2001); U.S. v. St. Bernard Parish, 589 F. Supp. 617, 620 (E.D. La. 1984); U.S. v. Gerke Excavating, Inc., 412 F.3d 804, 805-
06 (7th Cir. 2005) (“A stream can be a tributary; why not a ditch? A ditch can carry as much water as a stream, or more; 
many streams are tiny. It wouldn't make much sense to interpret the regulation as distinguishing between a stream and 
its man-made counterpart.”), vacated, 126 S. Ct. 2964 (2006), on remand 464 F.3d 723 (7th Cir. 2006) (remanding to 
district court to apply Rapanos), cert. denied 128 S.Ct. 45 (2007); Community Assn. for Restoration of Env’t v. Henry Bosma 
Dairy, 305 F.3d 943, 954-955 (9th Cir. 2002). 
290 US. v. Eidson, 108 F.3d 1336, 1342, (11th Cir. 1997) cert. denied, 522 U.S. 899 (1997).   
291 1972 Legislative History, supra note 95, p. 327; NRDC v. Callaway, 392 F.Supp. 685, 686 (D.D.C. 1975); Cf. NRDC. v. 
Costle, 568 F.2d at 1377. 
292 USGS, North Carolina Water Science Center, Artificial Drainage, available at 
http://nc.water.usgs.gov/projects/tile drains/index.html. (Attachment 22). 
293 Gilliam, J.W., D.L. Osmond, and R.O.Evans. 1997. Selected Agricultural Best Management Practices to Control 
Nitrogen in the Neuse River Basin. North Carolina Agricultural Research Service Technical Bulletin 311, North 
Carolina State University, Raleigh, NC. CONTROLLED DRAINAGE: WHAT IS IT and HOW DOES IT WORK?, available at 
http://www.soil.ncsu.edu/publications/BMPs/drainage.html. (Attachment 23). 
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watershed.294  A significant percentage of stream miles within the coastal plain of North Carolina 
are modified natural stream channels and ditches.  According to the North Carolina Department of 
Environment and Natural Resources, “[i]t may be difficult to differentiate between an artificial 
feature (e.g. ditch or canal) and a natural stream that has been modified (e.g. straightened or 
relocated).”295 In North Carolina, many swine concentrated animal feed operations (“CAFOs”) are 
located “in an area of the coastal plain where the groundwater table is high which requires ditching 
or tile drain in order to allow for crop harvesting and waste application. These are direct 
conveyances for the highly nutrient laden water to reach surface waters. These operations are 
having a significant negative impact on the Neuse River water quality.”296 Without regulatory 
oversight over these waters that feed North Carolina’s rivers and coastal estuaries, we are likely to 
be unable to restore water quality and fisheries that are severely impaired by pathogens, nitrogen 
and phosphorus. 
 
Additionally, there is no sound scientific reason to categorical exclude “upland” ditches as defined 
in the Proposed Rule.  Upland ditches, especially those that are constructed in historically protected 
tributaries that would lose protection under the Proposed Rule, that contribute flow ephemerally, 
intermittently or perennially can have substantial impacts on downstream water quality to the 
same extent as any other tributary. In fact, they can often have a more significant impact if they are 
very near a discharge point as they often serve to increase water flow downstream.  
 
This importance of maintaining jurisdiction over ditches and canals is illustrated Waterkeeper Fact 
Sheets, including the Boulder Creek, Cape Fear, Puget Sound, and Rio Grande Fact Sheets.297 As 
noted in the Connectivity Report, “[a]ll  tributary streams, including perennial, intermittent, and 
ephemeral streams, are physically, chemically, and biologically connected to downstream rivers via 
channels and associated alluvial deposits where water and other materials are concentrated, mixed, 
transformed, and transported.”298 This view is echoed in the comments from many individual SAB 
members: 

                                                
294 A. Gellis, et al., IDENTIFYING SOURCES OF FINE-GRAINED SUSPENDED-SEDIMENT FOR THE POCOMOKE RIVER, AN 
EASTERN SHORE TRIBUTARY TO THE CHESAPEAKE BAY, Proceedings of the Eighth Federal Interagency Sedimentation 
Conference (8thFISC), April2-6, 2006, Reno, NV, USA, available at http://pubs.usgs.gov/misc/FISC_1947-2006/pdf/1st-
7thFISCs-CD/8thFISC/Session%205C-1_Gellis.pdf. (Attachment 24). 
295 North Carolina Division of Water Quality, Identification Methods for the Origins of Intermittent and Perennial 
streams, Version 4.11 (NCDENR 2010), available at http://www.xerces.org/wp-
content/uploads/2009/03/NC_2010_Methodology_identification_intermittent_perennial_streams.pdf. (Attachment 
25). 
296 North Carolina Department of Environment and Natural Resources, Division of Water, Neuse River Basin, Water 
Quality Plans, Cycle 4 - July 2009, at p. 360, available at http://portal.ncdenr.org/web/wq/ps/bpu/basin/neuse; 
(Attachment 26) 
297 Waterkeeper Alliance Fact Sheets, supra note 120. 
298 Connectivity Report, supra note 12, pp. 1-3. 
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● “In response to the query, I suggest that the flow regime in identified ditches should be less 

than intermittent flow, rather than less than perennial flow as proposed, based on my 
familiarity with the science associated with the Connectivity Report. This would apply only 
to those ditches not excluded by the proposed regulation and that meet the proposed 
definition of tributary as ‘waters of the United States.’”299  

● “It is important to note, however, that even when not jurisdictional waters, these non-
wetland swales, gullies, rills and specific types of ditches may still be a surface hydrologic 
connection for purposes of the proposed definition of adjacent under paragraph (a)(6) or for 
purposes of a significant nexus analysis under paragraph (a)(7). For example, a wetland may 
be a ‘water of the United States,’ meeting the proposed definition of ‘neighboring’ because it 
is connected to such a tributary by a non-jurisdictional ditch that does not meet the definition 
of a ‘tributary.’ The entire concept of water body connectivity is that integrated ecological 
units comprised of aquatic systems distributed across the landscape are intimately linked 
through a suite of pathways. How is it consistent with this notion or in the spirit of the CWA 
that the ditch that connects two ‘waters of the U.S.’ is not jurisdictional? . . .  I am not 
convinced that the science currently exists to summarily exclude certain groups other waters 
including gullies, swales, artificial lakes and ponds, and ditches that do not contribute flow 
to a jurisdictional water body. These waters should be assessed along a gradient of 
connectivity on a case-specific basis until the science is available to make an appropriate 
determination for the respective class as a whole.”300  

● “Exclusion b(3) – ‘ditches that are excavated wholly in uplands, drain only uplands, and have 
less that perennial flow’ – together, these three criteria may suffice, but the distinction 
between perennial and less-than-perennial flow may be a cause for concern. P 22203 states, 
‘Under this exclusion, water that only stands or pools in a ditch is not considered perennial 
flow and therefore any such upland ditch would not be subject to regulation.’ In parts of 
southeast Michigan, Ohio and Indiana, topography is very flat and ditches flow primarily 
during times of heavy rain. Some ditches are sufficiently deep that they will pond water until 
the receiving river stage drops enough for water to flow from the ditch to the river. Yet such 
ditches commonly receive from surrounding lands, and episodically deliver, significant 
nutrients to downstream waters. In the aggregate, they are the source/conduit for the 
majority of contaminants reaching downstream waters (‘most of the materials found in 
rivers originate outside of them.’ P 22247). Indeed, this situation describes much of the 
drainage into western Lake Erie, where harmful algal blooms due to excessive nutrient 
loading have caused beach closings, and in August 2014 a three-day ban on drinking water 
for some 400,000 of the residents in and near Toledo, OH. In short, using the criterion of 

                                                
299 Member Comments, supra note 261, Dr. Jennifer Tank Comments at 93. 
300 Member Comments, supra note 261, Dr. Mazeika Sullivan at 89-90. 
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‘less-than-perennial’ flow to exclude ditches may not be consistent with addressing nutrient 
and sediment loading that affects drinking water, beach use, fishing, and other uses.” 301 

● “On page 2203[sic], the EPA seeks guidance on the appropriate flow requirements for a ditch 
located wholly in uplands to be jurisdictional. In particular it would appear that ditches with 
intermittent flow would supply considerable water, sediment, nutrients, metals such as zinc 
from tire wear, etc. to downstream waters and there would appear to be no reason such 
features should not be considered jurisdictional.”302  

● “Each of these types of human alterations affect connectivity and therefore can impact the 
chemical, physical, and biological integrity of the downgradient waters.  As surface water 
features, ditches and canals function as either perennial or intermittent streams or 
tributaries and should be legally treated as such. Regardless of source, these ditches convey 
or store water and chemical/physical/biological sediment and materials spatially on a 
temporal basis (rate, magnitude, and frequency). The water from ditches can leak to provide 
groundwater recharge to the sediments or bedrock beneath the ditch, or accumulate 
groundwater discharge in its flow (serve as a drain) or both. These functions can be temporal 
(seasonal) and spatial. In all, the ditch impacts many of the hydrologic systems in the vicinity 
of its location, and is connected . . . Constructed ditches change the hydrologic flow paths of 
local and subregional hydrologic systems. Ditches are perennial, intermittent, or ephemeral 
water conveyors, and should be regulated as such.”303 

 
Agency Requests for Comment 
 
The agencies seek comment on the utility and clarity of proposing a separate category of 
jurisdictional ditches and how the agencies have delineated those ditches that would be 
“waters of the United States” and those that would be excluded. In the alternative, the 
agencies seek public comment on whether the agencies should retain the historical 
treatment of jurisdictional ditches within the definition of “tributary” and not in a separate 
category. The agencies also seek comment on their proposed definition of “ditch.” 
 
See the comments above. The definition of “waters of the United States” must protect ditches and 
canals consistent with the text of the pre-2015 definition.  The Proposed Rule approach is arbitrary, 
capricious and contrary to law.  The Agencies should not refer to canals as ditches. 
 
As the agencies consider how to implement this provision, the agencies seek comment on 
whether they should add a temporal component to distinguish jurisdictional ditches when 
evaluating ditches that may have been constructed in tributaries or adjacent wetlands. For 

                                                
301 Member Comments, supra note 261, Dr. David Allen at 14. 
302 Member Comments, supra note 261, Dr. Judson Harvey at 22. 
303 Member Comments, supra note 261, Dr. Kenneth Kolm at 49-50. 
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example, the agencies could consider a ditch that appears to have been constructed in upland 
to be non-jurisdictional unless there is evidence that the ditch was in fact constructed in a 
natural waterway prior to the adoption of the 1972 CWA amendments. The agencies also 
solicit comment as to what tools can be used to help identify whether a ditch is constructed 
in upland or whether it was constructed in a tributary or adjacent wetland that meets the 
respective proposed definitions, and in particular what sort of showing would constitute 
evidence that a ditch was constructed in upland or in a jurisdictional tributary or adjacent 
wetland. The agencies seek comment as to whether there are other approaches for 
addressing the evidentiary concerns that may arise in a permitting context for historic 
ditches. For example, the agencies solicit comment on the role of historic photographs and 
records, in determining whether a ditch was built in a tributary and more generally what 
constitutes evidence that a ditch was constructed in a tributary or an adjacent wetland. 
 
These issues are fully addressed in the above comments. The Agencies should avoid these issues 
altogether and should not treat any ditch or canal as non-jurisdictional simply because the Agency 
lacks evidence to demonstrate the ditch was constructed in a tributary. 
 
In addition, the agencies solicit comment on the exclusion of all ditches constructed in 
upland, regardless of flow regime, and whether that is consistent with the plurality and 
concurring opinions in Rapanos. For example, ditches constructed in upland that flow 
perennially would be presumed non-jurisdictional under this proposal, even if they would 
also satisfy the conditions of the proposed tributary definition. Finally, the agencies solicit 
comment on whether a ditch can be both a point source and a “water of the United States,” or 
whether these two categories as established by Congress are mutually exclusive. 
 
Ditches constructed in “upland” as defined by the Proposed Rule encompasses ditches constructed 
in waters that have long been protected as “waters of the United States” under the CWA.  Removing 
them from protection under the CWA would be unlawful. It is not possible to unify the three 
separate opinions in Rapanos.  The answer to this question about point sources depends on the facts, 
however, it is possible to conceive of a ditch that is a point source for one industrial discharger (i.e. 
a ditch “from which pollutants are discharged,”) which many miles downstream is a receiving water 
for an industrial discharger that is releasing pollutants into it from a pipe.  
 

F.  Lakes and Ponds 
 
As demonstrated in detail above, the Agencies’ fundamental basis for narrowly defining the types 
of lakes and ponds protected under the CWA is arbitrary, capricious and contrary to law.  Further, 
the Agencies are basing the definitional limitations for lakes and ponds on impermissible and vague 
policy choices, as well as erroneous legal theories.  It is not possible, however, to connect those 
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policies and legal theories to the choices the Agencies made that result in the vague, arbitrary and 
non-scientific approach to lakes and ponds in the definition.  
 
Nothing in the law or science supports the definitional limitations the Agencies are proposing, and 
as a result, neither the Agencies nor the public can discern which lakes and ponds will be protected 
under this proposed definition.304 The obvious corollary to this fact is that the Agencies cannot 
evaluate the impact of their narrow definition on the Nation’s waters and CWA programs, which 
means the Agencies cannot determine or demonstrate that their definition is consistent with the 
CWA.  In fact, they have not taken meaningful steps to do so. To the contrary, the Agencies simply 
looked at two datasets they claim are not adequate to evaluate impacts and conclude that they don’t 
know how the loss of jurisdiction over lakes and ponds will impact waters and CWA Programs.305  
 
In short, the Agencies narrow approach to determining jurisdiction lakes and ponds in the Proposed 
Rule is contrary to more than 40 years of legal precedent and longstanding Agency interpretations 
of the CWA.  The Agencies have failed to “provide reasoned explanation” for their action, and have 
failed to “show that there are good reasons” for replacing the CWR and the pre-2015 definition of 
“waters of the United States” with the definition in the Proposed Rule.306  The Agencies have also 
failed to demonstrate that their action is a “permissible construction” of the CWA, i.e. that the 
Agencies’ action is not “arbitrary, capricious, or manifestly contrary to the statute.”307  The Agencies 
are also required provide a “reasoned explanation” for “disregarding facts and circumstances that 
underlay or were engendered by” the Pre-2015 Regulatory Definition and the CWR.308 
 
The Proposed Rule provisions for lakes and ponds are arbitrary, capricious and contrary to law for 
the same reasons as the provisions for tributaries.  Additionally, the proper scope of jurisdiction 
over lakes and ponds cannot be validly determined based on excerpts from the plurality opinion in 
Rapanos. The adverse impacts of the Agencies’ Proposed Definition with regard to lakes and ponds 
are illustrated in the Waterkeeper Alliance Fact Sheets, including the Rogue River and Crater Lake, 
Cape Fear, Rio Grande, and Boulder Creek Fact Sheets.309 
 
The agencies welcome comment on the proposal to establish a distinct jurisdictional 
category for lakes and ponds and whether this provides additional clarity and regulatory 
                                                
304 Resource and Programmatic Assessment, at pp. 42-42. 
305 Resource and Programmatic Assessment, pp. 38-40 (Evaluating NHD and ORM-2 Data and finding it inadequate). 
(“. . . the proposed rule would include fewer lakes and ponds as jurisdictional than the 2015 Rule, but this change 
cannot be quantified” . . . [and] As discussed in Appendix A, the agencies are unable to use NHD or NWI to estimate the 
potential change in CWA jurisdiction for lakes and ponds under the proposed rule, as compared to either baseline.”) 
306 FCC v. Fox Television Stations, Inc. 556 U.S.502, 516 (2009). 
307 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-44 (1984). 
308 Fox, 556 U.S. at 516. 
309 Waterkeeper Alliance Fact Sheets, supra note 120. 
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certainty. In the alternative, the agencies solicit comment on incorporating jurisdictional 
lakes and ponds into another category, such as tributaries . . . The agencies solicit comment 
on whether more specific parameters should be included for the type of flooding that should 
be included for lakes and ponds when flooded by an (a)(1)-(5) water in a typical year. For 
example, the agencies request comment as to whether to establish a specific flooding 
periodicity or magnitude or frequency. The agencies also solicit comment on other 
implementation tools available to determine the presence of a contribution of perennial or 
intermittent flow from the lake or pond in a typical year. Additionally, the agencies request 
comment on whether less than intermittent flow from lakes and ponds to an (a)(1) water in 
a typical year could be sufficient to extend jurisdiction to such lakes and ponds. 
 
The Agencies must maintain broad jurisdiction over lakes and ponds consistent with the pre-2015 
definition, including the interstate lakes/ponds, TNW lakes/ponds, tributary lakes/ponds, adjacent 
lakes/ponds and (a)(3) commerce factors to protect lakes and ponds that do not flow into 
traditional waters or interstate waters. The Agencies should not limit jurisdiction to lakes and ponds 
on the bases set forth in the Proposed Rule, including the arbitrary flow requirements. Lakes and 
ponds could be listed be a separate category in a definition of “waters of the United States,” or not, 
so long as the definition ensures that all lakes and ponds protected under the pre-2015 regulatory 
definition remain jurisdictional. 
 

G.  Wetlands 
 

As demonstrated in detail above, the Agencies’ fundamental basis for narrowly defining the types 
of wetlands protected under the CWA is arbitrary, capricious and contrary to law. Further, the 
Agencies are basing the definitional limitations for wetlands on impermissible and vague policy 
choices, as well as erroneous legal theories. It is not possible, however, to connect those policies and 
legal theories to the actual the choices the Agencies made that resulted in the vague, arbitrary and 
non-scientific approach to wetlands in the definition.  
 
Nothing in the law or science supports the definitional limitations the Agencies are proposing, and 
as a result, neither the Agencies nor the public can discern which wetlands will be protected under 
this proposed definition.310 The obvious corollary to this fact is that the Agencies cannot evaluate 
the impact of their narrow definition on the Nation’s’ waters and CWA programs, which means the 
Agencies cannot determine or demonstrate that their definition is consistent with the CWA. In fact, 
they have not taken meaningful steps to do so.  To the contrary, the Agencies simply looked at two 
datasets they claim are not adequate to evaluate impacts and conclude that they don’t know how 
the loss of jurisdiction over wetlands will impact waters and CWA Programs.311  

                                                
310 Resource and Programmatic Assessment, at pp. 43-47. 
311 Id.  
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In short, the Agencies’ narrow approach to determining jurisdiction over wetlands in the Proposed 
Rule is contrary to more than 40 years of legal precedent and longstanding Agency interpretations 
of the CWA.  The Agencies have failed to “provide reasoned explanation” for their action, and have 
failed to “show that there are good reasons” for replacing the CWR and the pre-2015 definition of 
“waters of the United States” with the definition in the Proposed Rule.312  The Agencies have also 
failed to demonstrate that their action is a “permissible construction” of the CWA, i.e. that the 
Agencies’ action is not “arbitrary, capricious, or manifestly contrary to the statute.”313  The Agencies 
are also required to provide a “reasoned explanation” for “disregarding facts and circumstances that 
underlay or were engendered by” the Pre-2015 Regulatory Definition and the CWR.314 
 
As a result of these errors, the Proposed Definition improperly narrows jurisdiction over wetlands 
in many ways, including but not limited to: (1) Improperly narrowing the waters in the definition 
such that wetlands will be adjacent to fewer kinds of waters; (2) Requiring wetlands to have a direct 
surface hydrologic connection with perennial or intermittent flow, or actually abut that narrower 
class or waters; and (3) Defining upland in a way that encompasses waters that have historically 
been protected “waters of the United States.” 
 
The adverse impacts of the Agencies’ Proposed Definition with regard on wetlands are illustrated 
in the Waterkeeper Alliance Fact Sheets, including the Bayou City, Cape Fear, Niagara, Rio Grande, 
Rogue and Upper Missouri Fact Sheets.315  
 
As demonstrated above, these limitations are contrary to the CWA and the Supreme Court 
precedent the Agencies are relying on as their legal basis for the definition.  The limitations are also 
contrary the science reflected in to the Connectivity Report. For all of these reasons, they are 
arbitrary, capricious and contrary to law.  
 

H. Waters and Features that are Not 
Excluded from Waters of the United States 

 
As demonstrated in detail above, the Agencies’ fundamental basis for narrowly defining the types 
of waters that are protected under the CWA is arbitrary, capricious and contrary to law. This 
includes the Agencies’ creation of broad categories of excluded waters in the Proposed Rule. 
Further, the Agencies are impermissibly basing these categorical exclusions on impermissible and 
vague policy choices, as well as erroneous legal theories.  It is not possible, however, to connect 

                                                
312 FCC v. Fox Television Stations, Inc. 556 U.S.502, 516 (2009). 
313 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-44 (1984). 
314 Fox, 556 U.S. at 516. 
315 Waterkeeper Alliance Fact Sheets, supra note 120. 
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those policies and legal theories to the choices the Agencies made that resulted in the vague, 
arbitrary and non-scientific approach to excluding broad categories of waters in the Proposed Rule. 
 
The Agencies have failed to provide a detailed, reasoned explanation of their legal and factual bases 
for these exclusions. Additionally, the Agencies lack statutory authority to create definitional 
limitations and exclusions of waters that are plainly intended to protect particular industries or 
sources of pollution from regulation under the CWA, as they attempt to do in the Proposed Rule.  
The sources the Agencies attempt to shield from compliance with the CWA can have significant 
adverse impacts on the Nation’s waters. For example, agriculture remains one of the largest 
unaddressed sources of water pollution in the United States.316 As described in the EPA National 
Enforcement Priorities document for FY 2008-2010: 
 

States have consistently reported to EPA that agricultural activities, including CAFOs, 
are leading sources of pollutants such as nutrients (nitrogen and phosphorus), 
pathogens (bacteria), and organic enrichment (low dissolved oxygen) that are 
contributing to water quality impairment in U.S. surface waters. Adverse impacts on 
ecosystems and human health associated with discharges of animal wastes include 
fish kills, algal blooms, and fish advisories, contamination of drinking water sources, 
and transmission of disease-causing bacteria and parasites associated with food and 
waterborne diseases.317    

 
Agricultural pollution is a major contributor to well-documented, severe pollution problems in key 
water resources like Lake Erie, the Chesapeake Bay, the Gulf of Mexico, the North Carolina’s coastal 
estuaries, and many other significant water resources across the country.318 It is certainly possible 
                                                
316 Watershed Assessment, supra note 10.  
317 See National Enforcement Initiatives for Fiscal Years 2008 - 2010: Clean Water Act: Concentrated Animal Feeding 
Operations (Attachment 27). 
318 See, e.g., (Utah) http://www.deq.utah.gov/FactSheets/docs/handouts/nutrients.pdf; 
(Ohio) http://epa.ohio.gov/Portals/35/visioning workshop/Ohio%20Nutrient%20Fact%20Sheet.pdf; (Univ. of 
California) http://anrcatalog.ucdavis.edu/pdf/8055.pdf;  (Illinois) http://www.epa.state.il.us/water/nutrient/; 
(Massachusetts) http://www.mass.gov/eea/docs/dep/water/drinking/alpha/i-thru-z/manure.pdf; (North Carolina) 
http://www.cals.ncsu.edu/wq/wqp/wqpollutants/nutrients/factsheets/FactsheetNM1.pdf; (Coastal Waters) 
http://moritz.botany.ut.ee/~olli/eutrsem/Howarth02.pdf; 
(EPA) http://water.epa.gov/polwaste/nps/agriculture_facts.cfm; (USGS) http://pubs.usgs.gov/fs/fs218-96/; (EPA) 
http://water.epa.gov/type/rsl/monitoring/upload/EPA-MARB-Fact-Sheet-112911 508.pdf; (Gulf) 
http://midwestadvocates.org/assets/resources/nutrient pollution factsheet.pdf; (EPA) 
http://www2.epa.gov/nutrientpollution/where-occurs-lakes-and-rivers; 
(Iowa) http://www.iowapolicyproject.org/2010docs/100927-nutrients.pdf; (Neuse 
River) http://portal.ncdenr.org/c/document library/get file?uuid=e438d6bc-d147-4d7b-8224-
08e5a7c74b86&groupId=38364 and http://portal.ncdenr.org/c/document library/get file?uuid=48bc46d8-c344-
4f07-a656-7a211157c985&groupId=38364; (Tar-Pamlico 
River) http://portal.ncdenr.org/c/document library/get file?uuid=b4f40c70-fc0f-4bd7-b4a1-
b34dd7794f99&groupId=38364 and http://portal.ncdenr.org/c/document library/get file?uuid=12436e58-83ba-
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to support agricultural production and achieve the objective of the CWA, but the Agencies cannot 
accomplish either of those goals by grafting new exemptions for agriculture into the definition of 
“waters of the United States.”  
 
Commenters have addressed the flaws in the Agencies’ legal and factual bases for these exclusions 
in the preceding sections of these comments, including providing detailed reasons why the 
Agencies’ attempt to categorically exclude ephemeral features and ditches is arbitrary, capricious 
and contrary to law. Commenters also incorporate by reference and reassert their objections to the 
categorical exclusion of groundwater set forth in the attached comments on the 2015 Clean Water 
Rule.319  
 
The Agencies’ proposed exclusion of “water-filled depressions created in upland incidental to 
mining or construction activity, and pits excavated in upland for the purpose of obtaining fill, sand, 
or gravel,” is arbitrary, capricious and contrary to law for the same reasons. Because the Agencies 
have narrowly defined jurisdictional waters in the Proposed Rule, and have also defined “upland” 
in a manner that could include waters that have historically been protected as “waters of the United 
States,” this exclusion could allow for mining and construction activity to take place in, discharge 
pollutants to, or destroy streams, rivers, lakes, wetlands and other waters contrary to the CWA.320  
The Agencies have not provided an adequate explanation of their bases for this exclusions, stating 
only that “this is consistent with the exclusion in the 2015 Rule and with the agencies’ 1986 and 
1988 preambles,321 which generally excluded pits excavated for obtaining fill, sand or gravel, and 
the Agencies believe there is no need to distinguish between features based on whether they are 
created by construction or mining activity.”322  This exclusion is not consistent with the CWR or with 

                                                
41bf-bcac-d2fe4aa2b60c&groupId=38364; (Cape Fear 
River) http://portal.ncdenr.org/c/document library/get file?uuid=2eddbd59-b382-4b58-97ed-
c4049bf4e8e4&groupId=38364; (California)http://ucanr.edu/sites/UCCE LR/files/180590.pdf; (New 
York) http://www.nnyagdev.org/PDF/NNYPFacts1w.pdf 
319 2014 Comments, supra note 6. 
320 See, e.g., USGS, Instream Gravel Mining and Related Issues in Southern Missouri, Fact Sheet 012-02 (2002) 
(Attachment 28); River Network, Impacts of Mining on Rivers (2005) (Attachment 29); NOAA, Final National Marine 
Fisheries Service (NMFS) National Gravel Extraction Guidance (2005) (Attachment 30); US DOI, Stream Protection Rule 
Draft Environmental Impact Statement, available at: https://www.osmre.gov/programs/RCM/docs/sprDEIS.pdf (July 2015); 
(USGS, Bibliography of Hard Rock Mining Contamination, available at: https://toxics.usgs.gov/bib/bib-Mining.html 
(Attachment 31) and USGS Mine Drainage Activities, available at: https://archive.usgs.gov/archive/sites/mine-
drainage.usgs.gov/ (Attachment 32). 
321 The Agencies to not further identify what they are referencing when they vaguely cite to 1986 and 1988 
preambles. 
322 Proposed Rule, at p. 4192 
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the Agencies’ 1986 and 1988 preambles323 but, even it was, that does not provide an adequate basis 
for the creation of such a categorical exclusion in this Proposed Rule.324   
 

1. Waste Treatment Systems Cannot Be Excluded from the Definition 
 
The Agencies misleadingly assert that the waste treatment system exclusion included in their 
Proposed Rule “has existed since 1979, and the agencies are continuing such exclusion under this 
proposal.”325  This is false for a number of reasons, including most obviously the fact that the 
Agencies are “adding settling basins and cooling ponds to the definition of ‘waste treatment system’ 
in paragraph (c)(14).”326 Further, the proposed exclusion for waste treatment systems is very 
different from the Agencies’ approach to them in 1979 and thereafter. The Agencies have completely 
failed to justify or explain the basis for this exclusion in the Proposed Rule.  
 

(a) History of the Waste Treatment System Exclusion 
 

On May 19, 1980, EPA issued a final rule clarifying that waste treatment systems created by 
impounding “waters of the United States” are not exempt from regulation under the CWA.327  
Specifically, the rule stated: 

 
[w]aste treatment systems, including treatment ponds or lagoons designed to meet 
the requirements of CWA (other than cooling ponds as defined in 40 C.F.R. § 
423.11(m) which also meet the criteria of this definition) are not waters of the United 
States. This exclusion applies only to manmade bodies of water which neither were 
originally created in waters of the United States (such as disposal area in wetlands) nor 
resulted from the impoundment of waters of the United States.328 
 

                                                
323 In addition to the reasons previously, stated the Agencies admit the Proposed Rule includes “several refinements to 
the existing 1986 and 1988 preamble language related to the exclusion for water-filled depressions created in upland 
as a result of certain activities.” Proposed Rule, at 4192.  These refinements improperly include the major change of 
adding mining activity, which can have devastating impacts on the Nation’s waters, into the exclusion without 
providing any legal or factual basis for doing so.  This is arbitrary, capricious and contrary to law. 
324 The Agencies have rejected the reasons, bases and approaches to determining CWA jurisdiction under pre-2015 
definition and 2015 CWR so it is unclear why the Agencies are claiming those prior administrative determinations 
support this or any other exclusions in the Proposed Rule. 
325 Proposed Rule, at p. 4193.   
326 Id. 
327 45 Fed. Reg. 33,290, 33,424 (May 19, 1980) 
328 Id. at 33,424 (emphasis added).   
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In response to industry pressure, however, EPA suspended the final sentence of the regulation, 
which states that “[t]he exclusion applies only to manmade bodies of water which neither were 
original created in waters of the United States (such as disposal area in wetlands) nor resulted from 
the impoundment of waters of the United States,” just a few months later.329  

 
EPA expressly cited the utility industry’s concern that they would now have to obtain an NPDES 
permit to discharge into existing coal ash dumps that were created by impounding “waters of the 
United States” as part of its justification for suspending this part of the rule.330  At that time, EPA 
claimed that this was a temporary suspension and promised to “promptly [] develop a revised 
definition and to publish it as a proposed rule for public comment. At the conclusion of that 
rulemaking, EPA [stated] it w[ould] amend the rule, or terminate the suspension.”331  

 
EPA never followed through on its promise to address this important issue, allow the public an 
opportunity to provide comments, and finalize a new regulation or terminate the suspension.  The 
Agencies now propose to formally codify the waste treatment system exclusion without providing 
adequate notice and comment.  This is similar to how the Agencies improperly proceeded in the 
CWR, where they stated that they would not accept public comment on the waste treatment 
exclusion because they maintained they had proposed no changes to the waste treatment system 
exclusion.332  Instead of keeping the promise EPA made over thirty years ago, the Agencies now 
attempt to evade compliance with the CWA and APA by bootstrapping the impermissible exclusion 
onto a new “waters of the United States” definition without ever having provided an adequate legal 
or factual basis for doing so as required under the CWA and APA.  

 
(b) Coal Ash Surface Impoundments 

 
This exclusion has had, and will continue to have, serious consequences for our nation’s waters if 
the Agencies finalize the proposed waste treatment exemption.  For example, it has been a common 
practice for the utility industry to impound streams and rivers to create waste dumps for coal ash333 
and other wastes associated with coal-fired power plants.  In fact, EPA cited the utility industry’s 
concern about coal ash impoundments as one of the primary reasons EPA suspended the sentence 
making clear that permits are required for discharges into a waste treatment system created by 

                                                
329 45 Fed. Reg. 48,620, 48,620 (July 21, 1980). 
330 Id. 
331 Id.  
332 79 Fed. Reg. at 22,190.   
333 Coal combustion waste or coal ash are wastes “from the combustion of coal in power plants and captured by 
pollution control technologies, like scrubbers.” U.S. Envtl. Prot. Agency, Coal Combustion Residuals – Proposed Rule, 
http://www.epa.gov/osw/nonhaz/industrial/special/fossil/ccr-rule/  (last visited Nov. 12, 2014).  
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impounding waters of the United States.334  Coal-fired power plants generate millions of gallons of 
wastewater loaded with toxic pollutants like arsenic, boron, cadmium, chromium, lead, mercury, 
and selenium into our rivers, lakes, and streams each year. This pollution is discharged directly from 
the power plant; flows from old, unlined surface impoundments or “ponds” that many plants use to 
store toxic slurries of coal ash and smokestack scrubber sludge; and seeps from unlined ponds and 
landfills into ground and surface waters.  These coal ash “[i]mpoundments, EPA tells us, have been 
‘largely ineffective at controlling discharges of toxic pollutants and nutrients.’”335  EPA estimates 
that at least 5.5 billion pounds of pollution are released into the environment by coal-burning power 
plants every year.336  Coal-burning power plants are responsible for at least 50 to 60 percent of the 
toxic pollutants discharged into waters of the U.S—more than the other nine top polluting industries 
combined.337 

 
Coal combustion wastewaters contain a slew of toxic pollutants that can be harmful to humans and 
aquatic life in even small doses. Due to the bio-accumulative nature of many of these toxins, this 
pollution persists in the environment, and even short-term exposure can result in long-term 
damage to aquatic ecosystems. In short, coal plant water pollution has serious public health 
consequences and causes lasting harm to the environment. According to EPA, power plant pollution 
has caused over 160 water bodies not to meet state water quality standards, prompted government 
agencies to issue fish consumption advisories for 185 waters, and degraded 399 water bodies across 
the country that serve as public drinking water supplies.338 
 
Yet utilities have effectively been allowed to steal our nation’s waters to create these toxic lagoons 
in some cases. For example, an analysis of coal ash disposal units in seven southeastern states by 
Waterkeeper Alliance339 shows that 113 dumps of 405 dumps were created by impounding or 
burying a waters of the United States.340 Of those 113 dumps, 85 are currently classified as surface 

                                                
334 45 Fed. Reg. at 48,620.   
335 Southwestern Electric Power Co. v. EPA, No. 15-60821, at 2 (5th Cir. April 12, 2019) (internal citation omitted). 
336 EPA, Environmental Assessment for the Proposed Effluent Limitation Guidelines and Standards for the Steam 
Electric Power Generating Point Source Category 3-14 (Apr. 2013), Docket No. EPA-HQ-OW-2009-0819-2260 
[hereinafter EA].   
337 Id. at 3-13. 
338 U.S. EPA, Proposed Effluent Guidelines for the Steam Electric Power Generating Category, available at: 
http://water.epa.gov/scitech/wastetech/guide/steam-electric/proposed.cfm. (Attachment 33) 
339 Waterkeeper Alliance performed a geospatial analysis by overlaying coal ash disposal sites on historical 
topographical maps published by the U.S. Geological Survey, allowing the identification of coal ash ponds and landfills 
that were constructed by impounding or burying one or more preexisting blue-line streams. The analysis examined 
known coal ash sites in Alabama, Georgia, Florida, North Carolina, South Carolina, Tennessee, and Virginia. 
(Attachment 34). 
340 Id. 
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impoundments, 26 as landfills, and 2 as Flue Gas Desulfurization (FGD) waste disposal units.341 A 
Waterkeeper Alliance analysis identified more than 140 stream segments that have been 
impounded or otherwise obstructed by coal ash disposal units, with a combined length of 113 miles. 
The estimated volume of toxic coal ash in the dumps built on top or in a “water of the United States” 
in these eight states alone is 132 billion gallons.342   
 
Utilities in other states have also created coal ash dumps by impounding or burying a “water of the 
United States.” For example, the FirstEnergy Little Blue Run impoundment in Pennsylvania, the 
nation’s largest coal ash impoundment, was created by damming Little Blue Run stream. In 2014, 
he Pennsylvania Department of the Environment took enforcement action for widespread pollution 
caused by this leaking impoundment and ordered a $169 million dollar cleanup and closure of Little 
Blue Run.343  
 
Although the Agencies claim that the waste treatment exclusion is not a wholesale exemption from 
compliance with the CWA because they interpret it to apply only to impoundments that had been in 
existence for many years at the time it first suspended the final sentence of the definition, the plain 
language of the regulation includes no grandfather provisions or other limiting language related to 
the age of the impoundment.  Further, the Agencies appear to be backtracking on this interpretation 
to allow new impoundments to claim the exemption so long as they obtain a § 404 permit.344  In 
short, the Agencies are proposing to codify a regulation that creates a gaping hole in the CWA and 
authorizes utilities and industrial operators to use our nation’s waters as their own private sewer 
while failing to comply with the CWA and APA. 

 
(c) The Agencies are prohibited from codifying the waste treatment 

exclusion without complying with the CWA and APA 
 

The Agencies may not codify the waste treatment exclusion without following notice and comment 
requirements. The CWA requires that “[p]ublic participation in the development, revision, and 
enforcement of any regulation, standard, effluent limitation, plan, or program established by the 
Administrator any State under this Act shall be provided for, encouraged, and assisted by the 
Administrator and the States.345  Under the APA, the Agencies must provide for public participation 

                                                
341 Id. 
342 Id. 
343 Pa. Dep’t of the Env’t, DEP Issues Permit Requiring Closure of FirstEnergy’s Little Blue Run Impoundment (Apr. 3, 
2014), available at 
http://www.portal.state.pa.us/portal/server.pt/community/newsroom/14287?id=20442&typeid=1.  
344 Proposed Rule, at pp. 4192-93. 
345 33 U.S.C. § 1251(e) (emphasis added).   
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for agency actions that create law (i.e. legislative rules or substantive rules).346  Courts at all levels 
have stressed the importance of public participation in rulemaking, and the D.C. Circuit has 
determined that notice and comment works “(1) to ensure that agency regulations are tested via 
exposure to diverse public comment, (2) to ensure fairness to affected parties, and (3) to give 
affected parties an opportunity to develop evidence in the record to support their objections to the 
rule and thereby enhance the quality of judicial review.”347  Yet 34 years after promising to promptly 
publish a proposed rule setting forth a revised definition of “waste treatment system,” EPA and the 
Corps here attempt to circumvent the CWA and APA by codifying the illegal waste treatment system 
exclusion without ever fully complying with the legal requirements for notice and comment 
rulemaking. 

 
There can be no doubt that the proposed waste treatment system exclusion and codification of the 
suspension is a legislative rule subject to notice and comment under the CWA and APA.  “To 
determine whether a regulatory action constitutes promulgation of a regulation, [courts] look to 
three factors: (1) the Agency's own characterization of the action; (2) whether the action was 
published in the Federal Register . . . .; and (3) whether the action has binding effects on private 
parties or on the agency.”348   

 
In the Proposed Rule, the Agencies expressly identified the action as a regulation (as opposed to an 
interpretive rule or general statement of policy).  The action was published in the Federal Register. 
Finally, the action has had and will continue to have a binding effect on both dischargers and the 
Agencies. Industrial operators will arguably have a right to discharge into waste treatment 
impoundments created by impounding “waters of the United States” without a NPDES permit. 
Accordingly, the regulation will confer rights or obligations on private parties and the agency.  Thus, 
the waste treatment system exclusion is subject to the full requirements for public review and 
comment under the CWA and APA.  Notably, the Agencies must follow public notice and comment 
requirements under the APA not only when they enact a rule, but when the Agencies repeal a rule 
as well.349  

 

                                                
346 See, e.g., Gibson Wine Co. v. Snyder, 194 F.2d 329, 331 (D.C. Cir. 1952). 
347 International Union, United Mine Workers of Am. V. Mine Safety & Health Admin., 407 F.3d 1250, 1259 (D.C. Cir. 
2005). 
348 Iowa League of Cities v. EPA, 711 F.3d 844, 862 (8th Cir. 2013) (citing Molycorp, Inc. v. EPA, 197 F.3d 543, 545 (D.C. 
Cir. 1999)). 
349 Nat’l Parks Conservation Ass’n v. Salazar, 660 F. Supp. 2d 3, 5 (D.D.C. 2009). 
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(d) The Agencies do not have the authority to exempt “waters 
of the United States” from coverage under the CWA  

 
The waste treatment system exclusion is in direct conflict with the CWA and fails both steps of the 
Chevron test.  The plain language of the proposed waste treatment system exclusion, contrary, to 
historic interpretation, simply excludes waste treatment systems from the definition of “waters of 
the United States” even if they are created by impounding waters of the United States.350  This is 
contrary to prior regulatory interpretation limiting a far narrow exclusion to “manmade bodies of 
water which neither were originally created in waters of the United States (such as a disposal area 
in wetlands) nor resulted from the impoundment of waters of the United States.”351  The broad 
exclusion for waste treatment systems from CWA jurisdiction in the Proposed Rule is directly 
contrary to the CWA and decades of law holding that once a body of water is a water of the United 
States, it is always a water of the United States. 
 
While “waters of the United States” itself may be a term that Agencies are charged with 
promulgating regulations to define, it is clear from legislative history and decades of case law that 
Congress did not intend for EPA to allow our nation’s rivers, streams, and lakes to be used as private 
sewers for the utility industry and other polluters.  Under Chevron v. Natural Res. Def. Council, courts 
examine “the intent of Congress” in creating the statue.352  If the intent is clear, a court “gives effect 
to the unambiguously expressed intent of Congress.”353 If, however, the statute is ambiguous, a court 
will defer to an agency’s interpretation of the statute if it is a “permissible construction.”354 

 
Here, legislative history speaks directly to this issue and the general common law rule prior to the 
enactment of the CWA was that a body of water forever remains a waters of the United States once 
it has been identified as a waters of the United States.355  Thus, the waste treatment system exclusion 
fails Chevron Step One.  There is no doubt that Congress intended the broadest possible reach of the 
CWA.  The original conferees stated that “the term ‘navigable waters’ be given the broadest possible 
constitutional interpretation unencumbered by agency determinations which have been made or 
may be made for administrative purposes.”356  The Senate Committee on Public Works, in approving 
the Federal Water Pollution Control Act Amendments of 1971 explicitly found that “[t]he use of any 

                                                
350 Proposed Rule, at 4190, 4193. 
351 40 C.F.R. § 122.2. 
352 467 U.S. 837, 842 (1984).   
353 Id. at 842-43.   
354 Id. at 843.     
355 See, e.g., United States v. Appalachian Elec. Power Co., 311 U.S. 377, 408 (1940) (“When once found to be navigable, a 
waterway remains so.”).   
356 S. Rep. No. 92-1236, at 45 (1972) (Conf. Rep.), reprinted in 1972 U.S.C.C.A.N. 3776, 3822.   
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river, lake, stream or ocean as a waste treatment system is unacceptable.”357 Several years later, 
another Senate Report stated that the CWA “stipulated that the Nation’s fresh and marine waters 
would not be an element of the waste treatment process.  That continues to be national policy.”358  
There appear to be no contrary statements in the legislative history. 
 
The waste treatment system exclusion is also directly contrary to decades of judicial decisions 
reviewing the scope of “waters of the United States.”  It is settled law that once a body of water is 
found to be waters of the United States, it always remains waters of the United States.359  While 
some of these decisions examined the term “navigable waters” as opposed to “waters of the United 
States,” the CWA most certainly encompasses the narrower category of “navigable water.””360  There 
is no evidence Congress intended to depart from this well settled law to allow the Agencies to 
remove bodies of water that fall squarely within the definition of “waters of the United States,” 
especially where those “waters of the United States” are impounded to create a private dump for a 
utility or other industrial operation.361   

 
The Agencies’ broad waste treatment system exclusion in the Proposed Rule is directly contrary to 
the statute, and is arbitrary and capricious because the legislative history and decades of common 
law make clear that EPA cannot carve out “waters of the United States” from the scope of the CWA 
to create waste disposal sites, which is precisely what the waste treatment system exclusion does.362  

 
(e) EPA’s interpretation of the proposed waste treatment exclusion does 

not make it a permissible construction of the CWA   
 

EPA has asserted that the waste treatment system exemption is not really as broad as the plain 
language suggests because it interprets the regulation to exclude only older waste treatment 
systems constructed from waters of the United States.  Generally, an agency’s interpretation of its 
own regulations is subject to judicial deference unless it is “plainly erroneous or inconsistent with 
the regulation.”363  In this case, the agency’s interpretation conflicts with the plain language of the 

                                                
357 S. Rep. No. 92-414, at 7 (1972), reprinted in 1972 U.S.C.C.A.N. 3668, 3674.   
358 S. Rep. No. 95-370, at 4 (1977) reprinted in 1977 U.S.C.C.A.N. 4326, 4330.   
359 See Scott Snyder, Note, The Waste Treatment Exclusion and the Dubious Legal Foundation for the EPA’s Definition of 
“Waters of the United States”, 21 N.Y.U. Envtl. L.J.  504, 522-23 (2014) (providing overview of federal cases prior to the 
enactment of the Clean Water Act holding that once a body of water has been classified as a waters of the U.S., it 
remains a waters of the U.S. forever).   
360 33 U.S.C. § 1362(7).   
361 Id. at 523.   
362 See discussion infra.   
363 Auer v. Robbins, 519 U.S. 452, 461 (1997).   
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Proposed Rule, and the Agencies have advanced a second interpretation that would exclude newly 
created waste treatment systems for CWA jurisdiction in some circumstances.  

 
When it first finalized the waste treatment system definition in 1980, EPA stated that Congress did 
not intend for the CWA to exempt waste treatment systems created by impounding waters of the 
United States.364  Specifically, EPA said: 

 
[b]ecause CWA was not intended to license dischargers to freely use waters of the 
United States as waste treatment systems, the definition makes clear that treatment 
systems created in those waters or from their impoundment remain waters of the 
United States. Manmade waste treatment systems are not waters of the United States, 
however, solely because they are created by industries engaged in, or affecting 
interstate or foreign commerce.365 
     

Even when the agency suspended the final sentence of the regulation, it reiterated its purposes, 
noting that “[t]he Agency’s purpose in the new last sentence was to ensure that dischargers did not 
escape treatment requirements by impounding waters of the United States and claiming the 
impoundment was a waste treatment system, or by discharging wastes into wetlands.”366  
 
The fact of the matter is that the proposed waste treatment exemption does not include any 
language limiting the exclusion to treatment systems created by impounding waters of the United 
States that have been in existence “for many years” or for any other time period.  Further, it is 
illogical—and courts have held as much—to suggest that a waste impoundment created prior to the 
CWA has been designed to meet the requirements of the CWA.367  In any event, the plain language 
of the Proposed Rule illegally exempts all waste treatment systems regardless of when the 
treatment systems are constructed.368  
 
After promulgating a rule that reflected the intent of Congress that our nation’s rivers, lakes, and 
streams not be used as private dumps and then backtracking, EPA came up with a new spin on how 
to treat coal ash and other industrial impoundments instead of following through on its promise to 
revisit the suspension. In a 1986 memorandum, EPA stated that it evaluates what is an exempt 

                                                
364 45 Fed. Reg. at 33,298. 
365 Id.   
366 45 Fed. Reg. at 48,620.        
367  See, e.g., California Sportfishing Prot. Alliance v. Cal. Ammonia Co., 2007 WL 273847, *6 (E.D. Cal 2007) (noting that 
the fact that a waste treatment impoundment is created prior to the Clean Water Act is evidence that it is not 
“designed to meet the requirements of the Clean Water Act”).   
368 Proposed Rule, at 4190, 4193. 
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waste treatment system on a case-by-case basis, treating “newly created impoundments of waters 
of the U.S. as ‘waters of the U.S.,’ not as ‘waste treatment systems designed to meet the requirements 
of the CWA,’ whereas impoundments of ‘waters of the U.S.’ that have existed for many years and had 
been issued NPDES permits for discharges from such impoundments as ‘wastewater treatment 
systems designed to meet the requirements of the CWA’ and therefore are not ‘waters of the U.S.”369  
EPA states that, in fact, it suspended the last sentence of the waste treatment system in order to 
allow for such case-by-case decisions.370  EPA has echoed the interpretation articulated in the 1986 
memorandum in various scenarios.371  

 
EPA and the Corps have attempted to reverse this interpretation in recent years to exclude newly 
created waste treatment systems from “waters of the United States.”372  It appears the Agencies are 
attempting to rely on such interpretations as a basis for the exclusion in the Proposed Rule.373 
However, EPA’s non-regulatory and evolving interpretations of the regulation do not transform the 
Proposed Rule’s waste treatment system exemption into a permissible construction of the CWA. 
 
For all these reasons, the waste treatment system exclusion is unlawful and fails Step One and Step 
Two of the Chevron test. Commenters strongly urge the Agencies to eliminate the exclusion or 
publish a revised definition of waste treatment system that complies with the CWA.  At a minimum, 
EPA must provide full notice and comment rulemaking through a supplemental notice that includes 
providing a detailed explanation of the proposed exclusion for waste treatment systems and the 
Agencies’ legal and factual basis for it.  
 

                                                
369 Memo from Marcia Williams, EPA Office of Solid Waste Director, to James H. Scarborough, EPA Region IV Residuals 
Management Branch Chief, attach. B at 7 (Apr. 2, 1986). 
370 Id. (noting that EPA suspended the sentence in order to “restor[e] the ambiguity of the earlier regulations, so that 
each case must be decided on its own facts”).  This is, of course, contrary to the purpose EPA provided when it 
suspended the sentence.  45 Fed. Reg. at 48,620 (noting that EPA would re-examine the waste treatment system 
definition and “promptly . . . develop a revised definition and to publish it as a proposed rule for public comment”).  
371 Jon Devine et al., The Intended Scope of Clean Water Act Jurisdiction, 41 Envtl. L. Rep. News & Analysis 11,118, 
11,125 (2011) (citing Letter from Lisa P. Jackson, Administrator, EPA, to Rep. James L. Oberstar at 1 (Apr. 30, 2010)).  
EPA has taken the same position in litigation.  See W. Va. Coal Ass’n v. Reilly, 728 F. Supp. 1276, 1289-90 (S.D. W. Va. 
1989), aff’d, 932 F.2d 964 (4th Cir. 1991).   
372 Id. (noting that the agencies have advanced this broader interpretation in a 1998 Federal Register notice, a 2000 
guidance document, and by the Corps in recent litigation. “Under the agencies’ revised interpretation, a new 
impoundment of waters of the United States is able to qualify for the waste treatment system exclusion if it is covered 
by a § 404 permit; that way, the system is ‘designed to meet the requirements of the Act,’ as required by the 
regulation.). 
373 Proposed Rule, at 4193. 
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IX. THE AGENCIES’ RESOURCE AND PROGRAMMATIC ASSESSMENT AND 
ECONOMIC ANALYSIS ARE INADEQUATE IN EVERY MATERIAL RESPECT. 

 
The Agencies Resource and Programmatic Assessment (“RPA”)374  is an incredibly lengthy 
document with voluminous attachments and supporting spreadsheets that, along with the Agencies’ 
Economic Analysis, purports to describe “the agencies’ assessment of the potential effects of the 
proposed definition on the federal regulation of aquatic resources across the country, as well as the 
potential effects on CWA programs and certain other programs under other federal statutes. The 
RPA also provides snapshots of the applicable regulatory and legal framework currently in place in 
states and some tribes to provide context for how aquatic resources are regulated. The two 
documents together present a comprehensive assessment of this proposed rule’s potential 
impacts.”375  
 
These two documents do no such thing. The RPA conducts an analysis of some of the waters 
impacted by this Proposed Rule using only a subset of relevant, available data376 that the Agencies 
repeatedly admit is inadequate to the task: 
 

1. “Data records in the U.S. Army Corps of Engineers’ (Corps) Operation and Maintenance 
Business Information Link, Regulatory Module (ORM2) database that documents Corps 
decisions regarding the jurisdictional status of various aquatic resource types (i.e., 
jurisdictional determinations, or JDs) The aquatic resource types used in ORM2 generally 
track the Rapanos Guidance (Rapanos v. United States, 547 U.S. 715 (2006)) but do not 
directly correlate to the terms used in the proposed rule.”  (Inexplicably, the Agencies only 
looked at data on JDs from 2013 to 2017), and  
 

2. Publicly-available data from two national datasets (the National Hydrography Dataset at 
High Resolution and the National Wetlands Inventory), which both “have technical 
limitations that present significant challenges for the purpose of determining potential 
effects of the proposed rule with regard to both baselines.” 

                                                
374 Proposed Rule, Resource and Programmatic Assessment Docket ID No. EPA-HQ-OW-2018-0149-0005 (“RPA”). 
375 Id, at p. 8.  
376 For example, the Agencies could have sought state, tribal and local government data, which is often extensive and 
detailed. The Agencies could also have evaluated data from the sources referenced in their Notice, as well as (1) 
massive datasets possessed by the Agencies themselves but not mentioned in the Proposed Rule, (2) data from other 
government agencies like USGS Elevation Derivatives for National Applications, 
https://edna.usgs.gov/watersheds/index.htm, the National Streamflow Statistics Program, 
https://water.usgs.gov/osw/programs/nss/summary.html and likely thousands of other datasets; Natural Resource 
Conservation Service Data; National Oceanic and Atmospheric Administration data; U.S. Department  of Interior data; 
and many other federal agencies and (3) data from Universities and researchers across the country.  Much of this data 
is readily available for access through the internet. 
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The result of this lengthy analysis, not surprisingly, is a series of assumptions about the impacts 
because the Agencies were unable use these admittedly inadequate data to “estimate the specific 
aquatic resource jurisdictional changes that would occur as a result of the proposed rule.”377  The 
Agencies indicate that adequate data is not available, but then take the opposite position in the 
Proposed Rule Preamble by describing how they will use various existing datasets to implement the 
rule.378  
 
In other words, the Agencies did not determine what waters were protected previously or how 
those waters will be protected under this Proposed Rule, and accordingly cannot say what the 
impacts of losing jurisdiction will be in any meaningful way.379 The Agencies also compared the 
Proposed Rule to erroneous interpretations of the previous regulations. Similarly, the Agencies 
evaluated only a subset of CWA Programs, and proceeded to make “assumptions” about how states 
may or may not step in to fill the massive gaps the Proposed Rule will create in the CWA to 
determine how the Proposed Rule will impact CWA Programs.380 It is highly improper for the 
Agencies to attempt to justify this Proposed Rule in this manner, as the question is how the 
Proposed Rule will impact federal CWA Programs, not whether there might be some other state 
laws that could potentially be used.  The Agencies’ purported inquiry is irrelevant and amounts to 
nothing more than the Agencies saying something akin to “Don’t worry about it. Some of the states 
might step in and regulate water pollution.” 
 
The RPA is arbitrary, capricious and contrary to law, and provides no meaningful support for the 
Agencies’ Proposed Rule.  Further, it is apparent that the Agencies are illegally attempting to avoid 
ever having to conduct any type of evaluation of the CWR and its extensive supporting scientific and 
technical record. For example, the Agencies state in a memorandum to the record for the 
Applicability Date (Delay Rule) Rulemaking that they are evaluating the potential change in 

                                                
377 RPA, at p. 10. 
378 Proposed Rule, at 4198-4200. 
379 See, e.g., Agency statements referenced in the Proposed Definition section of these Comments, Section VIII supra. 
380 See e.g., Economic Analysis, at p. 30 (“Doing so requires data and well-informed assumptions regarding the current 
characterization of waters nationwide, the potential changes in “waters of the United States” across the country, and 
the potential response of state and tribal governments and the regulated entities across the various CWA programs 
and regulated waters. In addition, such a quantitative analysis faces the usual challenges of trying to model, quantify, 
and monetize the potential costs and benefits. For these reasons, the agencies pursue qualitative analyses organized 
around each of the key layers of uncertainty (as discussed through the remainder of Section II) and around key CWA 
programs where the agencies would expect to see potential effects (see Section IV.A).”) 
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jurisdiction that would result from “Step 2” by comparing their undisclosed Future Rule to the pre-
2015 definition (as currently implemented) rather than by comparing it to the CWR.381 
 
The Agencies’ Economic Analysis382 is no better, in large part because it relies on the RPA for its 
basis and is plagued by unresolved and pervasive uncertainty.  Additionally, the Agencies once again 
use their crystal-ball approach to predict how states may step with state laws in the future to 
increase the estimated benefits and decrease the estimated costs of the Proposed Rule.  For example, 
the Agencies assume there will be no costs or benefits of the Proposed Rule with states stepping in 
to regulate pollution, and they do this without evaluating whether state programs are or will be at 
least as stringent as and as comprehensive as the CWA.  Commenters are unaware of a single state 
law water pollution program that is comparable to the CWA. This “analysis” is irrational and 
irrelevant, and amounts to meaningless hand-waiving designed to create an appearance that the 
Agencies have carefully analyzed and explained the impacts of their actions. They plainly have not. 
 
To support the Agencies’ approach to their Economic Analysis, the Agencies state without citing any 
source: “[t]he federalism literature illustrates that states may actually be in a better position than 
the federal government to regulate local environmental public goods (e.g., water quality). When 
given more flexibility over which waters to regulate, states may be able to direct resources toward 
their high priority waters and limit expenditures on their low priority waters, thereby maximizing 
the net benefits derived from their waters.”383 This statement again illustrates a fundamental 
problem with the Proposed Rule.  It plainly contravenes what Congress intended under the CWA, 
which was enacted precisely because the states had been unable to adequately control pollution 
and their failure was harming national interest.384   
 
Additionally, the Agencies employed an unrepresentative and unreliable methodology. For 
example, the Agencies: 
 

● Explored only the two national datasets they used for the RPA and rejected both of them as 
unreliable.  Instead the Agencies used an “updated version of the 2015 Rule analysis for the 
Stage 1 analysis of this rule, and to rely on qualitative discussions and three quantitative case 

                                                
381 Memorandum for the Record: Rulemaking Process for Proposed Rule: Definition of “Waters of the United States” – 
Addition of an Applicability Date to 2015 Clean Water Rule, available at: 
https://www.regulations.gov/docket?D=EPA-HQ-OW-2017-0644. 
382 Economic Analysis for the Proposed Revised Definition of "Waters of the United States" EPA-HQ-OW-2018-0149-
0004.pdf  
383 Economic Analysis, at p. xii. 
384 See e.g. Am. Paper Inst. v. Train, 543 F.2d 328 (D.C. Cir. 1976); Envtl. Prot. Agency v. California ex rel. State Water Res. 
Control Bd., 426 U.S. 200 (1976); Am. Farm Bureau Fed'n v. U.S. E.P.A., 792 F.3d 281, 309 (3d Cir. 2015); see also See 
Hines, supra note 36. 
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studies, and a national analysis of the estimated avoided costs and forgone benefits of the 
proposed change to the CWA 404 program for the Stage 2 analysis of this rule.385  This is 
clearly inadequate to evaluate the full costs and benefits of the Proposed Rule across the 
entire country.  The Agencies do not explain why they did not consider using other available, 
reliable datasets. 

● In Stage 1, they compare the CWR to the Pre-2015 “practice,” not the Pre-2015 regulation. 
They then modified the CWR analysis in several inappropriate ways, including inserting their 
unreliable and irrelevant predictions about how states may or may not fill the gap created 
by the loss of the CWA. The Agencies also, without explanation, inappropriately excluded any 
benefits (but kept the costs) associated with Section 311 Compliance, Section 401 
Administration, Section 402 Pesticide Implementation and Section 404 Mitigation - Streams.   

● Stage 2 Case Studies - The Agencies also attempted to conduct a quantitative analysis in three 
subwatersheds looking only at Section 311, Section 402 and Section 404 of the CWA and 
using flawed methodologies (including the NHD/NWI data they reject for all other analyses) 
that the Agencies extrapolate from to conclude the effects of the Proposed Rule will be 
“modest.”  The subwatersheds, however, are not representative of the diverse watersheds 
across the country. For example, the Agencies reported that there are 250,400 NPDES 
permits across the country whereas the subwatersheds the Agencies selected had a 
combined total of less than 800 NPDES Permits.  The subwatersheds the Agencies selected 
were also the less populated, more rural portions of the watersheds. For example, the 
Agencies selected a sparsely populated subwatershed in the Rio Grande basin that had 22 
NPDES permits386 and an average of 9 Section 404 permits per year.  This subwatershed is 
not even representative of the Rio Grande Basin, let alone the entire country.387  The same is 
true for the portion of the Lower Missouri Basin the Agencies elected to focus on, which stops 
before the River flows through Kansas City and St. Louis.388  The Agencies further assume 
that industries may voluntarily comply with their permits, States may adopt their own CWA, 
and the impacts will not be as severe in the rest of the country as they will be in the arid 
West. These are all unreasonable assumptions. This analysis also shows two important 
things: (1) The Agencies can do a more detailed analysis using better data, and (2) The 
Proposed Rule is so complex, vague and flawed that, even when they do, the Agencies are 
unable to reliably determine which waters are protected or the impacts of jurisdictional 
losses.389 

                                                
385 Economic Analysis, at p. xiv. 
386 Economic Analysis, at p. 184. 
387 See Waterkeeper Alliance Fact Sheet for Rio Grande, supra note 120. 
388 See Waterkeeper Alliance Fact Sheet for Missouri Confluence, supra note 120. 
389 “The results of the case studies demonstrate that only the avoided costs and forgone benefits of the CWA 404 
program can be estimated reliably nationwide with the available data.” Economic Analysis, at p. xvii. 
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● Stage 2 National - The Agencies national analysis only looked at the 404 program for 
ephemeral streams and wetlands, and the changes between the CWR and the Proposed Rule, 
so it does not provide a national estimate of total costs and benefits. 

 
There are many other flaws in the Economic Analysis making it unreliable for the purposes of this 
rulemaking.  The Agencies acknowledge these defects when they state:  
 

These data issues limit the agencies’ ability to conduct a national-level analysis to 
evaluate 1) waters potentially changing jurisdictional status; 2) relationship between 
these waters and facilities and activities covered under the CWA; and 3) potential 
impacts of changes in the level of regulation of jurisdictional and non-jurisdictional 
waters. With hundreds of thousands of facilities or permitted activities covered under 
CWA programs, it is not possible to review and analyze characteristics of individual 
facilities or activities contained in permits to assess how their particular 
requirements may change under a revised “waters of the United States” definition. 
For these reasons, the agencies relied on updating the 2015 Rule economic analysis 
for Stage 1 and on qualitative descriptions, case studies, and a national analysis of the 
CWA 404 program in Stage 2. The agencies solicit comment on this approach to 
evaluating the costs and benefits of the proposed rule and if there are alternative 
approaches that would be appropriate for use in this type of economic analysis.390 

 
X. STATES CANNOT AND WILL NOT FILL THE 

ENORMOUS REGULATORY GAP THAT WOULD 
RESULT FROM THE PROPOSED RULE. 

 
The Agencies have apparently forgotten, or are purposefully ignoring, the adage, “Those who fail to 
learn from history are doomed to repeat it.” The statements throughout the Proposed Rule asserting 
and suggesting that the redefinition and draconian narrowing of “waters of the United States” will 
merely shift regulatory and enforcement authority from the federal government back to the states 
flies directly in the face of many decades of history and empirical data. 391 
 
As the Agencies are well-aware, the passage of the CWA and a host of other federal laws in the 1970s 
occurred as a direct result of public outcry regarding dangerous pollution problems that resulted 
from failures by states to protect people and public trust resources from pollution.392  The Agencies 
certainly also know how extremely unlikely it is that most states will be able or willing to sufficiently 

                                                
390 Economic Analysis, at p. 51. 
391 See Hines, supra note 36. 

392 Id.  
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regulate dangerous pollution on newly deregulated rivers, streams and wetlands utilizing state law 
alone, and without the federal regulatory “floor” established by Congress in the CWA. 
 
Moreover, the very concept encapsulated in the Agencies’ rationale for the Proposed Rule of simply 
“shifting” regulatory responsibility from the federal government to the states is irrational and 
nonsensical. As Cynthia Giles, the former head of EPA's Office of Enforcement and Compliance 
Assurance astutely observed just a few months after President Trump’s inauguration:  
 

Don’t be fooled by the suggestion that if the EPA walks away, everything will still be 
fine because states will step to the plate and enforce the law. The EPA’s retreat will 
only embolden industry and weaken states. If the EPA is not there to enforce laws, 
then in many cases no one will.393 

 
Ms. Giles continued in her op-ed to provide several specific and noteworthy reasons why proposals 
to shift regulatory and enforcement responsibility to states (such as the Proposed Rule) are 
anathema to good public policy. These reasons were so clearly spelled out by Ms. Giles that we will 
repeat portions of her article verbatim:  
 

 First, states often don’t enforce the laws within their own borders when the 
people primarily harmed live downwind or downriver in another state. States 
don’t want to spend their money or their political capital to benefit other 
states….  

 Second, many significant violators are national companies that operate in 
many states. Individual states can’t effectively take on nationwide operations. 
Filing cases one state at a time is inefficient and leads to inconsistent results. 
The EPA enforces against national and multinational companies, and, through 
a single case, can secure an agreement that cuts pollution at all of a company’s 
facilities nationwide. States frequently join the EPA in these national cases…. 

 Third, many states don’t take action to enforce criminal environmental laws. 
Environmental crimes have real victims, who are injured and sometimes killed 
by companies that cut corners on toxic pollution control. The EPA’s criminal 
enforcement, especially against individual managers, sends a powerful 
deterrent message: Company managers who are considering cheating on 
drinking-water tests or turning off air-pollution controls better think twice 
before making choices that could land them in jail. 

 Fourth, states don’t always have the political will to take on powerful 
companies. When the EPA sued Southern Coal Corporation for long-standing 

                                                
393 Cynthia Giles, Why We Can’t Just Leave Environmental Protection to the States, Grist, April 26, 2017, 
https://grist.org/opinion/why-we-cant-just-leave-environmental-protection-to-the-states/  
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and serious water-pollution violations across Appalachia, four states — 
Alabama, Kentucky, Tennessee, and Virginia — joined the EPA in that case. 
West Virginia did not sign on, even though many of the violations occurred 
there. Why? The owner of the company was influential in the state, and now 
serves as its governor. The EPA is far less likely to be held hostage to 
companies with local political clout. 

 Fifth, companies that play by the rules need protection from companies that 
cheat. Weak enforcement gives an unfair competitive advantage to companies 
that violate the law. The EPA helps to ensure a level playing field and prevent 
a race to the bottom by providing backup for states that don’t have the 
resources or the will to insist on compliance….  

 Sixth, sidelining the EPA won’t empower states, it will weaken them. 
Companies have known that if they don’t resolve their enforcement problems 
at the state level, they may have to face the EPA instead. Announcing that the 
EPA is no longer a threat will change that dynamic. A diminished EPA will 
encourage companies to push back against state enforcers. The proposal that 
Trump claims will help states will instead make their jobs harder.394 

 
Of course, none of this should come as a surprise to the Agencies, and they should be ashamed for 
pretending to be so naive.  And it is insulting that they apparently think the public will be so easily 
fooled by their attempted shell game.  It is plainly arbitrary and capricious for the Agencies to ignore 
history and reality in their pernicious, dangerous and irrational effort to eviscerate modern federal 
water pollution regulation.  
 

A. Water Pollution Regulation and Enforcement by States 
is Currently Insufficient to Protect Water Quality.  

 
The CWA and many other federal environmental statutes provide for, encourage and in some cases 
even require federal delegation of regulatory programs to states. For example, only three states 
have not been delegated NPDES permitting authority under Section 402 of the Act.395  
 
EPA provides significant grant funding to states that carry out regulatory programs to implement 
federal law. Notwithstanding this substantial federal investment, however, many states are 
currently failing to adequately protect communities, waterways and ecosystems from dangerous 
water pollution.  EPA’s Solicitor General has made this observation, noting that state enforcement 

                                                
394 Id. 

395 The three states are Massachusetts, New Hampshire and New Mexico. Notably, only two states (Michigan and New 
Jersey) have received full delegation to administer CWA dredge and fill permit programs under CWA Section 404. 

 



 
Waterkeeper Alliance, et al.  
Comments on EPA-HQ-OW-2018-0149 
Page 106 of 120 
 
 

 

efforts are “incomplete and inconsistent.”396 These ongoing challenges are borne out in EPA’s own 
water quality assessment data as well. The most recent nationally representative water quality 
assessment estimates that of those waters that have been assessed, around 53 percent of U.S. river 
and stream miles, 71% of lake acreage, and 80% of estuary and bay square mileage are not safe for 
fishing, swimming, or other beneficial uses.397  As much of 75% of the U.S. population lives within 
10 miles of an “impaired” waterway. 
 
Given the water quality challenges our nation continues to face 47 years after the passage of the 
CWA, it is obvious that the Act’s requirements and enforcement desperately need to be supported 
and strengthened, not diminished.  Weakening the Act by reducing the scope of federal 
jurisdictional waters, and blindly assuming if the face of strong evidence to the contrary that states 
will have the desire, political will, and capacity to pick up the slack, stretches credulity well beyond 
the breaking point and is a classic example of arbitrary and capricious decision-making.  
 

B. State Regulation and Enforcement Will Further Diminish Under 
the Proposed “Waters of the United States” Redefinition. 

 
There can be no serious question that removing millions of miles of waterways and millions of acres 
of wetlands from federal water pollution regulation and enforcement will make matters 
significantly worse for water quality across the country.  Yet, at the very same time the Agencies are 
endeavoring to dramatically reduce the scope of federal water pollution regulation and 
enforcement under the CWA, the Trump administration also proposes to slash funding to EPA and 
the states. 
 
In its 2020 budget released last month, which proposes to cut funding to EPA by approximately 32 
percent, one of the administration’s “major savings and reforms” planned for EPA is to cut grants to 
states: 
 

Many States have been delegated authority to implement and enforce Federal 
environmental laws including the Clean Air Act, Clean Water Act, and Safe Drinking 
Water Act. The Budget proposes to reduce many of these grants and eliminate 
others to better focus and prioritize environmental activities on core functions 
required by Federal environmental laws.398  

                                                
396 Irreplaceable: Why States Can’t and Won’t Make Up for Inadequate Federal Enforcement of Environmental Laws, 
Institute for Policy Integrity, New York University School of Law (June 2017) (citing U.S. EPA Office of the Inspector 
General, 12-P-0113, EPA Must Improve Oversight of State Enforcement 8 (2011). 
397 Watershed Assessment, supra note 10. 

398 Office of Mgmt. & Budget, Major Savings and Reforms, Budget of the U.S. Government, Fiscal Year 2020, at p. 83 
(2019), https://www.govinfo.gov/content/pkg/BUDGET-2020-MSV/pdf/BUDGET-2020-MSV.pdf (emphasis added). 
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The administration’s purported “justification” for its planned reduction and elimination of grants 
was explained as follows: 
 

EPA categorical grant funding is intended to help States meet Federal environmental 
law requirements and standards. The Budget proposes to eliminate or 
substantially reduce Federal investment in State environmental activities that go 
beyond EPA's statutory requirements. States could adjust to reduced funding levels 
by reducing or eliminating additional activities not required under Federal law, 
prioritizing programs, and seeking other funding sources…399 

 
Thus, at the same time EPA is making this enormous effort to dramatically reduce the scope of 
“EPA’s statutory requirements,” such as by dramatically narrowing the definition of WOTUS, it also 
promises to “eliminate or substantially reduce” funding for activities that are not required under 
federal law, such as protection of waters that no longer meet the Proposed Rule’s new definition of 
“waters of the United States!”  Indeed, when the Proposed Rule and the fiscal year 2020 Budget are 
read in close proximity, it is immediately apparent that what the agencies are essentially saying to 
states and the public is, “these rivers, streams, lakes, and wetlands will no longer be protected under 
federal law, and the result is that the United States will no longer provide grants for states to help 
protect those newly deregulated waters.” The Agencies might consider adding a “Good Luck!” for 
good measure. 
 

C. The Agencies’ Reliance on Summaries of State Regulatory 
Information is Insufficient to Overcome the Enormous Weight  
of Evidence that States Won’t Fill the Regulatory Gap.  

 
As noted above in our comments about the insufficiency of the Agencies’ RPA and Economic Analysis 
to support the their actions,400 in an attempt to manufacture evidentiary support for their arbitrary, 
capricious and factually erroneous assertions regarding state capacity and willingness to protect 
waters that would lose protection under this proposal, the Agencies shamelessly “cherry pick” 
information from a few utterly unrepresentative watersheds. They then (1) exaggerate these 
purported examples and (2) arbitrarily and capriciously attempt to apply this small number of 
samples to the entire country:   
 

                                                
Similar cuts to EPA, enforcement, and state grants were also proposed in each of the previous two federal budgets 
(2018 and 2019) (Attachment 35). 
399 Id. (emphasis added). 
400 See supra, Section IX. 
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This Resource and Programmatic Assessment (RPA) complements the Economic 
Analysis for the proposed rule and describes the agencies’ assessment of the potential 
effects of the proposed definition on the federal regulation of aquatic resources across 
the country, as well as the potential effects on CWA programs and certain other 
programs under other federal statutes. The RPA also provides snapshots of the 
applicable regulatory and legal framework currently in place in states and some 
tribes to provide context for how aquatic resources are regulated. The two 
documents together present a comprehensive assessment of this proposed rule’s 
potential impacts.401 

 
As explained more fully above, these useless and embarrassing efforts by the Agencies to create an 
appearance of compliance with law to justify their planned dereliction of duty do not pass the 
“straight-face test.” A lengthy compilation summarizing state programs and funding is not the 
equivalent of a “comprehensive assessment of this proposed rule’s potential impacts.” A careful 
review of these lengthy documents reveals no meaningful evidence to support the Agencies’ 
suggestion or belief that states have the financial capacity and/or the political will to protect 
federally deregulated waters from dangerous pollution. Moreover, as previously noted, the 
Agencies have not even identified, via mapping or otherwise, which waters would, and which would 
not, be considered water of the United States under the Proposed Rule. Such analysis would clearly 
be required in order to present to the public with a “comprehensive assessment” of impacts and to 
accurately predict whether states will be ready, willing and able to rise to the task of filling the 
enormous gap in regulation of water pollution across the United States. 
 
XI. THE AGENCIES VIOLATED THE NATIONAL ENVIRONMENTAL POLICY ACT AND 

ENDANGERED SPECIES ACT IN THE PROMULGATION OF THE PROPOSED RULE. 
 

A. The Agencies Must Comply with the Endangered 
Species Act’s Consultation Requirements. 

In violation of the APA, the Agencies provide no meaningful information on the numbers or types of 
waterways that will be impacted by this Proposed Rule, but it is indisputable that fewer waters will 
be protected under the Proposed Rule than under the pre-2015 regulatory definition and under the 
CWR, including wetlands, streams, lakes, rivers and other waters.  These waters provide habitat for 
numerous endangered species across the nation, and the gain or loss of CWA jurisdiction under this 
Proposed Rule will have an adverse impact on those species that has not been quantified or 
evaluated in this rulemaking.  A loss of CWA jurisdiction means that a waterway can be subjected to 
unregulated pollution and even total destruction as a matter of federal law. Given the Proposed 
Rule’s far-reaching impacts for these aquatic ecosystems, and the many threatened or endangered 

                                                
401 RPA, supra note 365. 
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species that depend upon them, the Agencies are required to ensure that the Proposed Rule will not 
jeopardize the continued existence of any such species and to engage in interagency consultation 
under section 7(a)(2) of the ESA.  The Agencies’ failure to consult represents a clear and egregious 
violation of the ESA.  
 
Section 7 of the ESA requires each agency to engage in consultation with Fish and Wildlife Service 
and/or National Marine Fisheries Service (the “Services”) to “insure that any action authorized, 
funded, or carried out by such agency… is not likely to jeopardize the continued existence of any 
endangered species or threatened species or result in the adverse modification of habitat of such 
species … determined … to be critical….”402  Section 7 “consultation” is required for “any action [that] 
may affect listed species or critical habitat.”403  Agency “action” is broadly defined in the ESA’s 
implementing regulations to include “(a) actions intended to conserve listed species or their habitat; 
(b) the promulgation of regulations; (c) the granting of licenses, contracts, leases, easements, 
rights-of-way, permits, or grants-in-aid; or (d) actions directly or indirectly causing modifications 
to the land, water, or air.”404  
 
Because the CWA does not command EPA or the Corps to promulgate a particular set of regulations 
defining which “waters of the United States” are protectable under the law, the Agencies’ decision 
to do so in this Proposed Rule is a discretionary action.  As a result, just like every other agency, the 
Agencies must consult when they develop the Proposed Rule if it crosses the “may affect” threshold 
of the ESA.  Case law reinforces the proposition that a regulation that may affect endangered species 
must be the subject of consultation.405  Because the Proposed Rule will plainly have effects on many 
endangered species and their critical habitats, consultations with the Services are absolutely 
required before the Agencies can proceed. 
 
Under the joint regulations implementing the ESA, if an impact on a listed species is predicted to 
occur, then the Agencies must complete consultations with the Services.406  If the Agencies elect to 
first complete an informal consultation, they must first determine whether their action is “not likely 
to adversely affect” (NLAA) a listed species or is “likely to adversely affect” (LAA) a listed species.407 
                                                
402 16 U.S.C. §1536(a)(2). 
403 50 C.F.R. §402.14. 
404 Id. §402.02 (emphasis added). 
405 See, e.g., W. Watersheds Project v. Kraayenbrink, 632 F.3d 472, 495 (9th Cir. 2010); Nat’l Parks Conservation Ass’n v. 
Jewell, 62 F.Supp.3d 7 (D.D.C. 2014); Citizens for Better Forestry v. U.S. Dep’t of Agriculture., 481 F.Supp.2d 1059 (N.D. 
Cal 2007); Washington Toxics Coal. v. U.S. Dep’t of Interior, 457 F.Supp.2d 1158 (W.D. Was. 2006). 
406 U.S. Fish and Wildlife Service and National Marine Fisheries Service. 1998. Endangered Species Consultation 
Handbook: Procedures for Conducting Consultation and Conference Activities Under Section 7 of the Endangered 
Species Act at xv. 
407 Id. 
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The Services define a “NLAA” determination to encompass those situations where effects on listed 
species are expected to be “discountable, insignificant, or completely beneficial.”408  Discountable 
effects are limited to situations where it is not possible to “meaningfully measure, detect, or 
evaluate” harmful impacts.409  Discountable and insignificant impacts are very rare.   
 
Under the informal consultation process, if the agency reaches an NLAA determination, and the 
Services concur in that determination, then no further consultation is required.  In contrast, if the 
action agency determines that its activities are likely to adversely affect listed species, then formal 
consultations must occur. The Agencies may elect to skip the informal consultation process and 
move directly to formal consultation.   
 
During the formal consultation process, the Services assess the environmental baseline – “the past 
and present impacts of all Federal, State, or private actions and other human activities in an action 
area, the anticipated impacts of all proposed Federal projects in an action area that have already 
undergone formal or early section 7 consultation, and the impact of State or private actions that are 
contemporaneous with the consultation in process”410 – in addition to cumulative effects to the 
species – “those effects of future State or private activities, not involving Federal activities, that are 
reasonably certain to occur within the action area of the Federal action subject to consultation” – 
and determine if the agency action jeopardizes the continued existence of each species impacted by 
the agency action.411 Here, there are two environmental baselines - the Agencies’ Pre-2015 
Regulatory Definition and the CWR, and all effects of the Proposed Rule must thus be assessed in 
light of these rules.  
 
For example, eliminating protections for some wetlands will directly, indirectly, and cumulatively 
impact endangered species. California vernal pool wetlands that support vernal pool fairy shrimp 
(Branchinecta lynchi) – a federally listed species – that would be protected under the CWR.  Those 
wetlands may not receive protection if the Proposed Rule is finalized, meaning that they could be 
destroyed as no section 404 permit would be required to conduct dredge and fill activities in those 
waters.  Vernal pool fairy shrimp may, therefore, be harmed by the Proposed Rule.  Consequently, 
the EPA’s action here easily crosses the “may affect” threshold requiring consultations under the 
ESA for this single species alone.412  Many other species are also likely to be adversely affected if the 
Proposed Rule is adopted. 

                                                
408 Id. 
409 Id. 
410 Id. at xiv. 
411 Id. at xiii. 
412 Waterkeeper Alliance Fact Sheets, supra note 120. 
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The Agencies cannot avoid their obligation to consult by claiming that states may step in to address 
waters no longer protected by the CWA. The issue in the Proposed Rule that the Agencies are 
required to evaluate relates solely to jurisdiction under the federal CWA.  It is completely irrelevant 
to this Proposed Rule that similar state laws may apply to a waterbody, and in any event, the 
Agencies’ own analysis demonstrates that there are not similar laws in all 50 states, tribal 
jurisdictions and territories, and the Agencies cannot predict how the states, tribal governments or 
others will or will not respond to the loss of CWA protections contemplated by the Proposed Rule.413  

The CWA does not command EPA or the Army Corps to promulgate regulations setting forth either 
the general limits or specific exemptions to define which “waters of the United States” are 
protectable under the law.  As a result, just like every other agency, EPA and the Army Corps must 
consult when they embark upon the discretionary task of developing regulations, if and when the 
effects of those regulations cross the “may affect” threshold set forth in the ESA.  Indeed, case law is 
clear that when a regulation may affect endangered species it must be the subject of consultation.414 
Because the Proposed Rule will affect endangered species and their critical habitats as it is 
implemented in the future, ESA consultations must occur before the Proposed Rule is finalized. 

B. The Agencies Must Comply With NEPA. 

Under NEPA, the Agencies must prepare a “detailed statement” assessing the environmental 
impacts of all “major Federal actions significantly affecting the quality of the human 
environment.”415  Promulgation of a rule is a “Federal action” under NEPA,416 and there is little 
doubt that this Proposed Rule will significantly affect the quality of the human environment. 
However, the Agencies have not prepared either an Environmental Assessment or an 
Environmental Impact Statement for this action as required by NEPA.417   

All loses and benefits resulting from this Proposed Rule must be accounted for and evaluated in the 
NEPA process.418 NEPA is designed to ensure that Agencies take a required “hard look” at the 
environmental consequences of their actions,419 and there is no indication in the Notice that the 

                                                
413 RPA, supra note 365; Economic Analysis, at p. 30-52. 
414 See, e.g., W. Watersheds Project v. Kraayenbrink, 632 F.3d 472, 495 (9th Cir. 2010); Nat’l Parks Conservation Ass’n v. 
Jewell, 62 F.Supp.3d 7, 12 (D.D.C. 2014); Citizens for Better Forestry v. U.S. Dep’t of Agriculture, 481 F.Supp.2d 1059, 
1095-97 (N.D. Cal 2007); Washington Toxics Coal. v. U.S. Dep’t of Interior, 457 F.Supp.2d 1158, 1182-95 (W.D. Was. 
2006). 
415 42 U.S.C. §4332(2)(C). 
416 40 C.F.R. §1508.18(b)(1). 
417 See 40 C.F.R. §1508.9(a) and (b); 33 C.F.R. §230.10(a); 40 C.F.R. §1508.13. 
418 See 33 C.F.R. §230.10(a). 
419 Robertson v. Methow Valley Citizens, 490 U.S. 332, 350-54 (1989). 
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Agencies conducted any NEPA analysis or engaged in reasoned decision-making regarding the 
environmental impacts as plainly required by law.420  

 
CONCLUSION 

 
For all of the reasons set forth herein, Commenters request that the Agencies withdraw the 
Proposed Rule and abandon all of their efforts to eliminate CWA protections for the Nation’s waters. 
Instead of continuing to pursue deregulatory actions that are contrary to law and endanger the 
public, Commenters request that the Agencies redirect their energy and focus to fully implementing 
the CWA in partnership with state, tribal, interstate, and local governments, as intended by Congress 
and as is necessary to restore and maintain the chemical, physical and biological integrity of the 
Nation’s waters. 
 
 
Respectfully submitted, 
 

Kelly Hunter Foster 
Senior Attorney  
Waterkeeper Alliance 
New York, NY 

 
Brett Hartl 
Government Affairs Director 
Center for Biological Diversity 
Tuscon, AZ 

Adam Keats 
Senior Attorney  
Center for Food Safety 
San Francisco, CA 

 
Bob Shavelson 
Inletkeeper 
Cook Inletkeeper 
Homer, AK 

Charles Scribner 
Executive Director 
Black Warrior Riverkeeper 
Birmingham, AL 

 
Myra Crawford  
Executive Director  
Cahaba Riverkeeper 
Birmingham, AL 

                                                
420 See Del. Riverkeeper Network v. FERC, 753 F.3d 1304, 1313 (D.C. Cir. 2014) (internal quotations omitted). 
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Justinn Overton 
Executive Director  
Coosa Riverkeeper 
Birmingham, AL 

 
David Whiteside 
Executive Director 
Tennessee Riverkeeper 
Decatur, AL 

William Shugart 
Executive Director & Waterkeeper 
Little River Waterkeeper 
Fort Payne, AL 

 
Casi Callaway 
Executive Director and Baykeeper 
Mobile Baykeeper 
Mobile, AL 

John Wathen  
Hurricane Creekkeeper  
Friends of Hurricane Creek 
Tuscaloosa , AL 

 
Jessie Green 
Waterkeeper & Executive Director  
White River Waterkeeper  
Harrison , AR 

Sherry Sass  
President 
Friends of the Santa Cruz River 
Tubac, AZ 

 
Jennifer Kalt 
Director 
Humboldt Baykeeper 
Arcata, CA 

Timmarie Hamill 
Executive Director 
CA Urban Streams Alliance -The Stream 
Team, a Waterkeeper Affiliate 
Chico, CA 

 

Garry Brown 
Founding Director 
Orange County Coastkeeper, 
 Inland Empire Waterkeeper &  
Coachella Valley Waterkeeper 
Costa Mesa, CA 

Don McEnhill 
Executive Director/ Riverkeeper 
Russian Riverkeeper 
Healdsburg, CA 

 
Steve Shimek 
Executive Director 
The Otter Project - Monterey Coastkeeper 
Monterey, CA 

Melinda Booth  
Waterkeeper and Executive Director 
Yuba River Waterkeeper 
Nevada City, CA 

 
Erica Maharg 
Managing Attorney 
San Francisco Baykeeper 
Oakland, CA 
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Sean Bothwell 
Executive Director 
California Coastkeeper Alliance 
Sacramento, CA 

 
Gordon Hensley 
Executive Director & Coastkeeper 
San Luis Obispo Coastkeeper 
San Luis Obispo, CA 

Kira Redmond 
Executive Director 
Santa Barbara Channelkeeper 
Santa Barbara, CA 

 
Arthur Pugsley 
Senior Attorney 
Los Angeles Waterkeeper 
Santa Monica, CA 

Jason Weiner  
Senior Counsel  
Ventura Coastkeeper 
Ventura, CA 

 
Ted Ross 
Watershed Advocate 
Boulder Waterkeeper 
Boulder, CO 

Marcel Gaztambide 
Animas Riverkeeper 
San Juan Citizens Alliance  
Durango, CO 

 
Gary Wockner 
Executive Director 
Poudre Waterkeeper 
Fort Collins, CO 

Cindy Medina 
Alamosa Riverkeeper 
Alamosa Riverkeeper 
La Jara, CO 

 
Trey Sherard 
Interim Riverkeeper 
Anacostia Riverkeeper 
Washington, DC 

Georgia Ackerman 
Riverkeeper and Executive Director 
Apalachicola Riverkeeper 
Apalachicola, FL 

 
John Cassani 
Waterkeeper 
Calusa Waterkeeper 
Fort Myers, FL 

Lisa Rinaman 
Riverkeeper 
St. Johns Riverkeeper 
Jacksonville, FL 

 
Marty Baum 
Riverkeeper & Executive Director 
Indian Riverkeeper 
Jensen Beach, FL 
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Reinaldo Diaz 
Waterkeeper 
Lake Worth Waterkeeper 
Lake Worth, FL 

 
Harrison Langley  
Executive Director  
Collier County Waterkeeper Inc. 
Naples, FL 

Laurie Murphy 
Executive Director 
Emerald Coastkeeper 
Pensacola, FL 

 
Andy Hayslip 
Executive Director  
Tampa Bay Waterkeeper 
Saint Petersburg, FL 

Jen Lomberk 
Riverkeeper 
Matanzas Riverkeeper 
St Augustine, FL 

 
S. Gordon Rogers 
Riverkeeper and Executive Director 
Flint Riverkeeper 
Albany, GA 

Jason Ulseth 
Riverkeeper 
Chattahoochee Riverkeeper 
Atlanta, GA 

 

Tonya Bonitatibus 
Riverkeeper 
Savannah Riverkeeper & Lower Savannah 
River Alliance  
Augusta, GA. Allendale, SC, GA 

John S. Quarterman 
Suwannee Riverkeeper 
Suwannee Riverkeeper at WWALS 
Watershed Coalition 
Hahira, GA 

 
Jenifer Hilburn 
Riverkeeper  
Altamaha Riverkeeper 
Macon, GA 

Laura Early 
Executive Director and Riverkeeper 
Satilla Riverkeeper 
Nahunta, GA 

 

Jesse Demonbreun-Chapman 
Executive Director & Riverkeeper 
Coosa River Basin Initiative/Upper Coosa 
Riverkeeper 
Rome, GA 

Rhiannon Chandler-'Iao 
Executive Director 
O'ahu Waterkeeper 
Honolulu, HI 

 
Arthur Norris 
Waterkeeper  
Quad Cities Waterkeeper, Inc.  
Davenport, IA 
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Buck Ryan 
Executive Director 
Snake River Waterkeeper 
Boise, ID 

 
Shannon Williamson 
Executive Director  
Lake Pend Oreille Waterkeeper  
Sandpoint, ID 

Rae Schnapp 
Riverkeeper 
Wabash Riverkeeper Network 
Lafayette, IN 

 
Jason Flickner 
Director & Waterkeeper  
Lower Ohio River Waterkeeper 
New Albany, IN 

Dawn Buehler 
Kansas Riverkeeper 
Friends of the Kaw 
Lawrence, KS 

 
Dean A. Wilson 
Executive Director & Basinkeeper 
Atchafalaya Basinkeeper 
Plaquemine, LA 

Mark Rasmussen 
President  
Buzzards Bay Coalition  
Buzzards Baykeeper 
New Bedford, MA 

 

Angela Haren 
Baltimore Harbor Waterkeeper 
Blue Water Baltimore - Baltimore Harbor 
Waterkeeper 
Baltimore, MD 

Kathy Phillips 
Executive Director &  
Assateague Coastkeeper 
Assateague Coastal Trust 
Berlin, MD 

 
Matt Pluta 
Choptank Riverkeeper 
ShoreRivers 
Easton, MD 

Jesse Iliff 
South Riverkeeper 
Arundel Rivers Federation, Inc. 
Edgewater, MD 

 
Theaux M. Le Gardeur 
Riverkeeper 
Gunpowder Riverkeeper 
Parkton, MD 

Betsy Nicholas 
Executive Director 
Waterkeepers Chesapeake 
Takoma Park, MD 

 
Frederick Tutman 
CEO & Riverkeeper 
Patuxent Riverkeeper 
Upper Marlboro, MD 
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Brent Walls 
Upper Potomac Riverkeeper 
Potomac Riverkeeper Network 
Williamsport, MD 

 
Ron Huber 
Executive Director 
Friends of Penobscot Bay 
Rockland, ME 

Ivy Frignoca 
Casco Baykeeper 
Friends of Casco Bay 
South Portland, ME 

 
Robert Burns 
Riverkeeper 
Detroit Riverkeeper 
Grosse Ile, MI 

Heather Smith 
Grand Traverse Baykeeper 
The Watershed Center Grand Traverse 
Bay 
Traverse City, MI 

 
Rachel Bartels 
Waterkeeper 
Missouri Confluence Waterkeeper 
Saint Louis, MO 

Abby Braman 
Executive Director  
Pearl Riverkeeper  
Madison, MS 

 
Guy Alsentzer 
Executive Director 
Upper Missouri Waterkeeper 
Bozeman, MT 

Jerry O'Connell 
Executive Director 
Big Blackfoot Riverkeeper, Inc. 
Greenough, MT 

 
Hartwell Carson 
French Broad Riverkeeper 
MountainTrue 
Asheville, NC 

Emily Sutton 
Haw Riverkeeper 
Haw River Assembly 
Bynum, NC 

 
Brandon Jones 
Riverkeeper 
Catawba Riverkeeper Foundation 
Charlotte, NC 

Gray Jernigan 
Green Riverkeeper 
MountainTrue 
Hendersonville, NC 

 

David Caldwell 
Coordinator 
Broad River Alliance, a Waterkeeper 
Affiliate 
Lawndale, NC 
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Jefferson Currie II 
Riverkeeper 
Winyah Rivers Alliance  
Lumber Riverkeeper 
Middlesex, NC 

 
Larry Baldwin 
Crystal Coast Waterkeeper 
Coastal Carolina Riverwatch  
Morehead City, NC 

Katy Hunt 
Lower Neuse Riverkeeper 
Sound Rivers 
New Bern, NC 

 
Forrest English 
Pamlico-Tar Riverkeeper 
Sound Rivers 
Washington, NC 

Kemp Burdette 
Cape Fear Riverkeeper 
Cape Fear River Watch 
Wilmington, NC 

 
Edgar Miller 
Executive Director 
Yadkin Riverkeeper 
Winston-Salem, NC 

Captain Bill Sheehan 
Riverkeeper and Executive Director 
Hackensack Riverkeeper 
Hackensack, NJ 

 
Greg Remaud 
Baykeeper & CEO 
NY/NJ Baykeeper 
Matawan, NJ 

Jill Jedlicka 
Executive Director and Waterkeeper 
Buffalo Niagara Waterkeeper 
Buffalo, NY 

 
John Peach 
Executive Director, Save The River 
Upper St. Lawrence Riverkeeper 
Clayton, NY 

Peter Topping 
Baykeeper  
Peconic Baykeeper 
Hampton Bays, NY 

 
Chris Navitsky 
Waterkeeper 
Lake George Waterkeeper 
Lake George, NY 

Joseph Campbell 
President 
Seneca Lake Guardian, a Waterkeeper 
Alliance Affiliate 
Watkins Glen, NY 

 
Richard Webster 
Legal Program Director 
Riverkeeper, Inc. 
Ossining, NY  
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Earl Hatley 
Grand Riverkeeper 
LEAD Agency, Inc. 
Vinita, OK 

 
Rebecca Jim  
Tar Creekkeeper  
LEAD Agency, Inc. 
Vinita, OK 

Robyn Janssen 
Director 
Rogue Riverkeeper 
Ashland, OR 

 
Lauren Goldberg 
Legal & Program Director 
Columbia Riverkeeper 
Hood River, OR 

Travis Williams 
Riverkeeper & Executive Director 
Willamette Riverkeeper 
Portland, OR 

 
Ashley Short 
Advocacy and Public Policy Coordinator 
Tualatin Riverkeepers 
Tualatin, OR 

Pam Digel 
Director 
Upper Allegheny River Project, a 
Waterkeeper Alliance Affiliate 
Bradford, PA 

 
Eric Harder 
Youghiogheny Riverkeeper  
Mountain Watershed Association 
Ohiopyle, PA 

Bryce Aaronson 
Acting Co-Director 
Three Rivers Waterkeeper 
Pittsburgh, PA 

 

Carol Parenzan 
Riverkeeper & Executive Director 
Middle Susquehanna Riverkeeper 
Association, Inc. 
Sunbury, PA 

Ted Evgeniadis 
Riverkeeper 
Lower Susquehanna Riverkeeper 
Association 
Wrightsville, PA 

 
Kate McPherson 
Riverkeeper 
Narragansett Bay Riverkeeper 
Providence, RI 

Michael Jarbeau 
Baykeeper 
Narragansett Baykeeper 
Providence, RI 

 
David Prescott 
South County Coastkeeper 
Save The Bay 
Westerly, RI 
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Andrew Wunderley 
Waterkeeper 
Charleston Waterkeeper 
Charleston, SC 

 
Bill Stangler 
Riverkeeper 
Congaree Riverkeeper 
Columbia, SC 

Cara Schildtknecht 
Waccamaw Riverkeeper 
Winyah Rivers Alliance - Waccamaw 
Riverkeeper Program  
Conway, SC 

 
Steve Box 
Executive Director 
Environmental Stewardship 
Bastrop, TX 

Cynthia Seale 
Interim Executive Director  
Trinity Waters, a Waterkeeper Alliance 
Affiliate 
Dallas, TX 

 
Jordan Macha 
Executive Director & Waterkeeper 
Bayou City Waterkeeper 
Houston, TX 

Diane Wilson 
Executive Director 
San Antonio Bay Estuarine Waterkeeper 
Seadrift, TX 

 
John Weisheit 
Conservation Director 
Colorado Riverkeeper 
Moab, UT 

Lee First 
Waterkeeper 
Twin Harbors Waterkeeper 
Aberdeen, WA 

 
Shannon Wright 
Executive Director 
RE Sources - North Sound Baykeeper 
Bellingham, WA 

Jerry White, Jr 
Riverkeeper 
Spokane Riverkeeper 
Spokane, WA 

 
Cheryl Nenn 
Riverkeeper 
Milwaukee Riverkeeper 
Milwaukee, WI 

Angie Rosser 
Executive Director & Waterkeeper 
West Virginia Rivers Coalition - West 
Virginia Headwaters Waterkeeper  
Charleston, WV 
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