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164 FERC ¶ 61,036
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Kevin J. McIntyre, Chairman;
Cheryl A. LaFleur, Neil Chatterjee,
Robert F. Powelson, and Richard Glick.

Columbia Gas Transmission, LLC

Docket No. CP17-80-000

ORDER ISSUING CERTIFICATE
(Issued July 19, 2018)
1.
On March 15, 2017, Columbia Gas Transmission, LLC (Columbia) filed an
application, pursuant to section 7(c) of the Natural Gas Act (NGA)1 and Part 157 of the
Commission’s regulations,2 for authorization to construct and operate its Eastern
Panhandle Expansion Project, extending from Fulton County, Pennsylvania to Morgan
County, West Virginia. The project is designed to provide up to 47,500 Dekatherms per
day (Dth/d) of incremental firm transportation service.
2.
As discussed below, the Commission grants Columbia’s requested certificate
authorization, subject to certain conditions.
I.

Background and Proposal

3.
Columbia, a limited liability company organized and existing under the laws of the
State of Delaware, is a natural gas company as defined by section 2(6) of the NGA.3
Columbia is engaged in the business of transporting natural gas and operating
underground storage fields in interstate commerce under authorizations granted by and
subject to the jurisdiction of the Commission. Columbia operates facilities located in the
states of Delaware, Kentucky, Maryland, New Jersey, New York, North Carolina, Ohio,
Pennsylvania, Virginia, and West Virginia.
1

15 U.S.C. § 717f(c) (2012).

2

18 C.F.R. pt. 157, Subpart A (2017).

3

15 U.S.C. § 717a(6) (2012).
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4.
Columbia proposes to construct and operate its Eastern Panhandle Expansion
Project to provide up to 47,500 Dth/d of incremental firm transportation service to serve
markets in West Virginia. To provide the incremental service, Columbia proposes to
construct and operate approximately 3.37 miles of 8-inch-diameter pipeline, commencing
at interconnections with Columbia’s Line 1804 and Line 10240 in Fulton County,
Pennsylvania, and extending through Washington County, Maryland, to a point of
delivery with the local distribution system of Mountaineer Gas Company (Mountaineer
Gas), the project shipper, in Morgan County, West Virginia.
5.
Columbia conducted an open season, between December 29, 2016 and January 6,
2017, to solicit binding offers for firm transportation service associated with the project.
Columbia received two bids by the close of the open season from: (1) Columbia Gas of
Maryland for 1,200 Dth/d; and (2) Mountaineer Gas for 47,500 Dth/d. However,
Columbia states that it subsequently determined that it could satisfy Columbia Gas of
Maryland’s request for additional service using existing system capacity and receipt and
delivery points. Accordingly, the Eastern Panhandle Expansion Project was designed to
meet Mountaineer Gas’ request for 47,500 Dth/d of capacity, and Mountaineer Gas and
Columbia entered into a precedent agreement for the entire capacity of the project for a
20-year primary term.4
6.
Columbia estimates the proposed facilities will cost approximately $24.97 million.
Columbia proposes to charge its existing system reservation and commodity rates under
Rate Schedule FTS (Firm Transportation Service) as the initial recourse rates for firm
service on the proposed facilities. Mountaineer Gas elected to pay the recourse rate for
the proposed service. Columbia also requests that the costs associated with the Eastern
Panhandle Expansion Project be accorded a presumption of rolled-in rate treatment in its
next NGA section 4 rate proceeding, asserting that the incremental revenues will exceed
the proposed facilities’ incremental costs. Additionally, Columbia states that all other
maximum applicable demand surcharges and surcharges as set forth in Columbia’s FERC
Gas Tariff will also apply.
II.

Public Notice, Interventions, and Comments

7.
Notice of Columbia’s application was published in the Federal Register on
April 4, 2017.5 The notice established April 19, 2017, as the deadline for filing
4

Concurrently with the project’s open season, Columbia solicited proposals for
turn-back capacity, but received no such proposals.
5

Notice of Application, 82 Fed. Reg. 16,390 (Apr. 4, 2017).
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comments and interventions.6 NJR Energy Services Company, NiSource Distribution
Companies, PSEG Energy Resources & Trade L.L.C., New Jersey Natural Gas
Company, Conoco Phillips Company, Rice Energy Marketing L.L.C., Duke Energy
Kentucky, Inc., Piedmont Natural Gas Company, Inc., Exelon Corporation, Potomac
Riverkeeper, Inc. d/b/a Potomac Riverkeeper Network, the cities of Charlottesville and
Richmond, Virginia, National Grid Gas Delivery Companies and Paul A. Stern filed
timely, unopposed motions to intervene. These timely, unopposed motions to intervene
were granted automatically by operation of Rule 214 of the Commission’s Rules of
Practice and Procedure.7
8.
On May 25, 2017, over one month following the deadline for late interventions,
Allegheny Defense Project and Chesapeake Climate Action Network each filed an
untimely motion to intervene. Although neither late intervenor demonstrated good cause
for filing late, because the deadline for filing a timely intervention passed before the
Commission announced its new policy governing late interventions in Tennessee Gas
Pipeline Company, L.L.C.,8 the untimely motions to intervene are granted.9
9.
Individuals and other entities filed comments concerning project safety,
environmental impacts, and project need. These comments are addressed in the
Environmental Assessment (EA) for the project and in the environmental section of this
order, as appropriate.
III.

Discussion

10.
Because the proposed facilities will be used to transport natural gas in interstate
commerce subject to the Commission’s jurisdiction, the construction and operation of the
facilities are subject to the requirements of subsections (c), and (e) of section 7 of the
NGA.10

6

Id.

7

18 C.F.R. § 385.214(c)(1) (2017).

8

Tenn. Gas Pipeline Co., L.L.C., 162 FERC ¶ 61,167, at PP 50-51 (2018).

9

18 C.F.R. § 385.214(d) (2017).

10

15 U.S.C. §§ 717f(c), (e) (2012).
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Certificate Policy Statement

11.
The Certificate Policy Statement provides guidance for evaluating proposals to
certificate new pipeline construction.11 The Certificate Policy Statement establishes
criteria for determining whether there is a need for a proposed project and whether the
proposed project will serve the public interest. It explains that in deciding whether to
authorize the construction of major new natural gas facilities, the Commission balances
the public benefits against the potential adverse consequences. The Commission’s goal is
to give appropriate consideration to the enhancement of competitive transportation
alternatives, the possibility of overbuilding, subsidization by existing customers, the
applicant’s responsibility for unsubscribed capacity, the avoidance of unnecessary
disruptions of the environment, and the unneeded exercise of eminent domain in
evaluating new pipeline construction.
12.
Under this policy, the threshold requirement for pipelines proposing new projects
is that the pipeline must be prepared to financially support the project without relying on
subsidization from its existing customers. The next step is to determine whether the
applicant has made efforts to eliminate or minimize any adverse effects the project might
have on the applicant’s existing customers, existing pipelines in the market and their
captive customers, and landowners and communities affected by the facilities. If residual
adverse effects on these interest groups are identified after efforts have been made to
minimize them, the Commission will evaluate the project by balancing the evidence of
public benefits to be achieved against the residual adverse effects. This is essentially an
economic test. Only when the benefits outweigh the adverse effects on economic
interests will the Commission proceed to consider the environmental analysis where other
interests are addressed.
13.
As indicated above, the threshold requirement under the Certificate Policy
Statement is that the applicant must be prepared to financially support the project without
relying on subsidization from its existing customers. Columbia proposes to charge its
existing applicable rates under Rate Schedule FTS as the recourse rates for service on the
Eastern Panhandle Expansion Project. As discussed below, it appears that an incremental
rate appropriately calculated to recover the project’s estimated cost of service would
exceed Columbia’s existing applicable Rate Schedule FTS rates. In such instances, it is
general Commission policy to require use of the incremental rate as the initial recourse
11

Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC
¶ 61,227 (1999), clarified, 90 FERC ¶ 61,128 (2000), further clarified, 92 FERC ¶ 61,094
(2000) (Certificate Policy Statement).
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rate for project service12 in order to prevent subsidization by existing shippers. However,
the Commission can also protect Columbia’s existing shippers from subsidizing the
proposed expansion project by denying Columbia’s request for a predetermination that it
may roll the cost of the expansion into its system rates in a future rate case. We do so
below, thus ensuring that existing customers will not be at risk of subsidizing the project.
Based on the above, we find existing shippers will not subsidize service on the proposed
project, and we find that the threshold no-subsidy requirement has been met.
14.
Next, we find that Columbia has designed the Eastern Panhandle Expansion
Project to provide the expansion services without adversely affecting Columbia’s existing
customers and services. None of Columbia’s existing customers have presented any
concerns that the Eastern Panhandle Expansion Project will result in degradation of their
service. Nor is there any evidence that Columbia’s proposed project will displace
existing service on other pipelines, and no other pipelines or their customers have
objected to Columbia’s proposal.
15.
Columbia has proposed to locate the project facilities within existing rights-of-way
where possible, which we find will minimize impacts on affected landowners and
communities. Columbia will also coordinate with landowners to negotiate agreements
for replacing items that are removed along the construction right-of-way.13 As described
in the EA, the proposed project affects only about 61 acres of land for construction and
26 acres of land for operation.14 Accordingly, we find that Columbia has taken sufficient
measures to minimize the impacts of the project on landowners and communities.
16.
The Eastern Panhandle Expansion Project will enable Columbia to provide up to
47,500 Dth/d of incremental firm transportation service to Mountaineer Gas, which will
enter into a contract for service with an initial term of 20 years. Based on the benefits the
project will provide and the lack of effects on existing shippers, other pipelines and their
captive customers, and landowners and surrounding communities, the Commission finds
that Columbia’s proposed project satisfies the criteria of Certificate Policy Statement.
Consistent with the criteria discussed in the Certificate Policy Statement and subject to
the environmental discussion below, the Commission finds that the public convenience

12

See Millennium Pipeline Co., L.L.C., 161 FERC ¶ 61,229, at P 14 (2017).

13

EA at 67.

14

See EA at Appendix F.

20180719-3054 FERC PDF (Unofficial) 07/19/2018

Docket No. CP17-80-000

-6-

and necessity requires approval of Columbia’s proposal under section 7 of the NGA, as
conditioned in this order.
B.

Rates
1.

Initial Recourse Rates

17.
Columbia proposes to use its existing system-wide rates for firm transportation
service under Rate Schedule FTS. Columbia’s monthly base reservation charge as of
January 31, 2019, will be $6.722 per Dth,15 and its base commodity charge is $0.0104 per
Dth.16 Columbia did not provide an illustrative incremental charge calculated to recover
project costs, but it did provide an estimated first-year cost of service for the project of
$3,924,005,17 reflecting a depreciation rate of 1.5 percent per its settlement approved in
Docket No. RP12-1021-00018 and a pre-tax multiplier of 12.98 percent as approved in
Docket No. RP95-408-013.19 Using the proposed cost of service and annual billing
determinants, staff calculated an illustrative incremental base reservation charge,20 which
is higher than the existing Rate Schedule FTS base reservation charge of $6.722 per Dth.

15

See Columbia’s Application, Exhibit N, Page 1 of 6; see also Columbia Gas
Transmission L.L.C., 154 FERC ¶ 61,208, at P 7 (2016) (approving the Modernization II
Settlement in Docket No. RP16-314, which provides for the resetting of base rates).
16

See Columbia’s Application, Exhibit N, Page 1 of 6.

17

Id. Based on Columbia’s June 22, 2017 Data Response to Question 2 of Staff’s
June 16, 2017 data request, Columbia does not have any variable costs.
18

See Columbia Gas Transmission, L.L.C., 142 FERC ¶ 61,062 (2013); see also
Columbia’s Application, Exhibit N, Page 2 of 6.
19

See Columbia Gas Transmission, Corp., 79 FERC ¶ 61,044 (1997); see also
Columbia’s Application, Exhibit N, Page 6 of 6.
20

The illustrative incremental monthly reservation charge was calculated by
dividing the first year demand cost of service of $3,924,005 by the annual billing
determinants of 570,000 Dth (47,500 Dth/d x 12 months).
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18.
In a January 19, 2018 response to a staff data request, Columbia provided an
adjusted cost of service to reflect changes in the Federal Tax Code under the Tax Cuts
and Jobs Act of 2017,21 which became effective January 1, 2018.22 Columbia’s work
papers show that the effect of the tax code change is an increase in the estimated firstyear cost of service to $3,962,402.23 In the response, Columbia explains that because the
pre-tax rate of return was derived through a black-box settlement and lacked a statement
of the assumptions pertaining to capital structure and rates of return on debt and equity,
the cost of service did not have a specific line item for tax allowance that would be
directly impacted by the change in the federal tax rate.24 Therefore, Columbia only
calculated the impact to the accumulated deferred income tax to reflect the new
21 percent corporate tax rate.25 The lower accumulated deferred income tax amount
causes a slightly higher annual cost-of-service for the new facilities26 and thus, does not
change our expectation that a properly calculated incremental reservation charge for
project service would be higher than Columbia’s existing applicable Rate Schedule FTS
charge.
19.
As described above, general Commission policy requires an incremental recourse
rate be established when the incremental rate would be higher than the applicable system
rate.27 However, since our denial of Columbia’s request for a predetermination in favor
of rolled-in rate treatment will adequately shield existing customers from any risk of
21

Tax Cuts and Jobs Act of 2017, Pub. L. No. 115-97, 131 Stat. 2054 (2017).

22

Columbia is required to follow the procedures established in the Interstate and
Intrastate Natural Gas Pipelines; Rate Changes Relating to Federal Income Tax Rate,
Final Rule issued on July 18, 2018 in Docket No. RM18-11-000.
23

Columbia’s January 19, 2018 Data Response of Staff’s January 16, 2018 Data

Request.
24

Id.

25

See id.

26

Id. Application of the historic pre-tax rate of return to the increased rate base,
which resulted from the reduction in the accumulated deferred income tax ADIT,
produces an increased pre-tax rate of return on rate base.
27

Certificate Policy Statement, 88 FERC ¶ 61,227 at 61,745.
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subsidization, the Commission will approve Columbia’s proposal to use the applicable
system reservation rate as the initial rate for project service.28 Columbia is prohibited
from recovering any costs associated with the Eastern Panhandle Expansion Project from
its existing customers unless it is able to demonstrate in a future NGA section 4 rate
proceeding that doing so will not result in subsidization of the project by existing
customers.
20.
The Commission also grants Columbia’s request to establish its existing system
commodity charge as the recourse commodity charge for the project.
2.

Retainage Rates and Surcharges

21.
Columbia proposes to charge the applicable system fuel rates for firm service on
the project. In support of its proposal, Columbia presented a fuel study,29 as well as a
data response,30 that show that because the project is operationally a backhaul, the
estimated company use gas for the project will be reduced by 238,345 Dth/year, resulting
in a retainage rate which is less than the system retainage rate. Therefore, Columbia’s
use of its system-wide retainage rate for project service is approved.
22.
Columbia also proposes to charge Mountaineer Gas its generally-applicable
transportation cost rate adjustment (TCRA), electric power cost adjustment (EPCA), and
operational transaction rate adjustment (OTRA) surcharges.31 Columbia shows in the
application32 that the increased billing determinants, along with zero additional costs due
to the project, will result in a decrease in each of these surcharges in subsequent tracker
filings.33 Therefore, the Commission grants Columbia’s request to charge its generallyapplicable TCRA, EPCA, and OTRA surcharges.

28

See, e.g., Tex. Gas Transmission L.L.C., 154 FERC ¶ 61,235, at P 15 (2016).

29

See Columbia’s Application, Exhibit Z.

30

See Columbia’s June 22, 2017 data response to Question 1 of Staff’s June 16,
2017 data request.
31

See Columbia’s Application, at 8.

32

See Columbia’s Application, Exhibit Z.

33

Columbia’s tariff provisions require that Columbia true-up the surcharges
(continued ...)
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Pre-Determination of Rolled-In Rates

23.
Columbia requests a pre-determination that it may roll the project’s costs into its
system-wide rates in its next NGA section 4 general rate proceeding. In support of this
request, Columbia shows an estimated first-year cost of service of $3,924,005 and
projected revenues of $3,984,804 (which exceed the estimated cost of service by
$60,799).34
24.
To receive a pre-determination favoring rolled-in rate treatment, a pipeline must
demonstrate that rolling in the costs associated with the construction and operation of
new facilities will not result in existing customers subsidizing the expansion.
Accordingly, a pipeline must show that the revenues to be generated by an expansion
project will exceed the costs of the project. In making this determination as to the effect
of rolling in the costs of a project into the pipeline’s system rates in a future NGA
section 4 proceeding, we compare the cost of the project to the generated revenues using
actual contract volumes and either the maximum recourse rate or the actual negotiated
rate, if the negotiated rate is less than the recourse rate.35 In this case, the shippers have
agreed to pay the maximum recourse rate.36
25.
We will deny Columbia a predetermination of rolled-in rate treatment for the
project. As explained above, Columbia proposes to establish its existing reservation rate
as the initial recourse rate for service on the project even though the existing rate is lower
than an illustrative incremental reservation rate calculated to recover the project’s cost of
service. Under these circumstances, it appears that the existing reservation rate will not
fully recover the fixed costs of the project. Although Columbia’s January 19, 2018 data
response shows that the projected $3,984,804 in revenue exceeds the project’s cost of
$3,962,402, Columbia includes $153,264 of commodity revenue (based on a load factor
annually or semi-annually.
34

While Columbia revised its estimated first-year cost of service to $3,962,402,
we will base our comparison of revenues and costs on the original estimated revenues and
cost of service because Columbia only partially adjusted its cost of service to reflect the
provisions of the 2017 Tax Cuts and Jobs Act.
35

Natural Gas Pipeline Co. of America, L.L.C., 154 FERC ¶ 61,220, at P 25

(2016).
36

See Columbia’s Application at 3.
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of 85 percent) in its revenue total. While we presume demand revenue as guaranteed for
the purpose of conducting a rolled-in rate analysis, the same is not true of commodity
revenue, which will only be received to the extent gas actually flows. Thus, for the
purposes of determining whether to issue a predetermination that a pipeline may roll the
costs of an expansion project into rates paid by existing system customers, we find it
inappropriate to include estimated commodity revenues. With the commodity revenues
excluded, it no longer appears that revenues will exceed costs.37 Therefore, we will deny
a predetermination of rolled-in rate treatment, without prejudice to Columbia showing in
a section 4 rate case that rolling project costs into system rates will not result in
subsidization of the project by existing customers.
4.

Reporting Incremental Costs

26.
The Commission will require Columbia to keep separate books and accounting of
costs and revenues attributable to the proposed incremental project services and capacity
created by the project in the same manner as required by section 154.309 of the
Commission’s regulations.38 The books should be maintained with applicable crossreference and the information must be in sufficient detail so that the data can be identified
in Statements G, I, and J in any future NGA section 4 or 5 rate case, and the information
must be provided consistent with Order No. 710.39
C.

Environmental Analysis

27.
On April 25, 2017, the Commission issued a Notice of Intent to Prepare an
Environmental Assessment for the Proposed Eastern Panhandle Expansion Project and
Request for Comments on Environmental Issues (Notice of Intent). The notice was
published in the Federal Register40 and mailed to interested stakeholders, including:
37

This result is consistent with the fact that an appropriately calculated
incremental charge for the project is higher than existing system charges.
38

18 C.F.R. § 154.309 (2017).

39

Revisions to Forms, Statements, and Reporting Requirements for Natural Gas
Pipelines, Order No. 710, FERC Stats. & Regs. ¶ 31,267 (2008).
40

Notice of Intent to Prepare an Environmental Assessment for the Proposed
Eastern Panhandle Expansion Project and Request for Comments on Environmental
Issues, 82 Fed. Reg. 20,470 (May 2, 2017).
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federal, state, and local officials; agency representatives; environmental and public
interest groups; Native American tribes; local libraries and newspapers; and affected
property owners.
28.
The primary issues raised during scoping included opposition to the expanded use
of fossil fuels in lieu of increased reliance on renewable energy and concerns regarding
health risks associated with natural gas sourced from hydraulic fracturing. More specific
concerns raised included the potential impacts related to the proposed horizontal
directional drill (HDD) crossing of the Potomac River and Chesapeake and Ohio Canal
Historic Park (C&O Canal).
29.
To satisfy the requirements of the National Environmental Policy Act of 1969
(NEPA),41 Commission staff prepared an EA for Columbia’s proposal. The EA was
prepared with the cooperation of the U.S. National Park Service (NPS) and the U.S.
Environmental Protection Agency (EPA). The EA addresses geology, soils, water
resources, wetlands, vegetation, fisheries, wildlife, threatened and endangered species,
land use, recreation, visual resources, cultural resources, air quality, noise, safety,
cumulative impacts, and alternatives. All substantive comments received in response to
the Notice of Intent were addressed in the EA.
30.
The EA was issued for a 30-day comment period and placed into the public record
on January 26, 2018. The Commission received comments on the EA from: National
Parks Conservation Association (Conservation Association); EPA; and Potomac
Riverkeeper Network, Upper Potomac Riverkeeper, Waterkeepers Chesapeake,
Chesapeake Climate Action Network and Food and Water Watch (collectively, Potomac
Riverkeeper Network). Nine individuals also submitted comments. The Commission’s
consideration of these comments is summarized in the following discussion.
1.

Threatened and Endangered Species

31.
On April 2, 2018, and August 14, 2017, the U.S. Fish and Wildlife Service, West
Virginia and Chesapeake Bay Field Offices, submitted letters to the Commission
providing concurrence with the Commission’s determination of effect for federally listed
species potentially affected by the project, which concludes consultation under section 7
of the Endangered Species Act. For this reason, we have not included Environmental
Condition 15 of the EA as a condition of this Order.
41

42 U.S.C. §§ 4321 et. seq. (2012); see also 18 C.F.R. pt. 380 (2017)
(Commission’s regulations implementing NEPA).
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Horizontal Directional Drilling

32.
Potomac Riverkeeper Network, Conservation Association, and others express
concerns that the EA insufficiently considered the potential impacts on public health,
safety, and the environment associated with an inadvertent HDD “blowout,” which could
release large volumes of drilling fluid, or an accidental gas leak or explosion of the
operating pipeline, particularly given that construction would occur in an area that
contains a karst landscape.42 Commenters assert that Columbia’s HDD Contingency Plan
to minimize the impacts of an inadvertent release into the Potomac River or adjacent
habitat should not be taken “at face value,” and that staff “should have independently
assessed the risks and appropriate mitigation.”43
33.
Staff did not take Columbia’s HDD findings at face value; rather, it independently
reviewed the HDD Contingency Plan, as it does all studies, reports, and plans that inform
the Commission’s ultimate decision, and found that the HDD Contingency Plan was
acceptable.44 Moreover, the EA discusses the HDD process, potential for adverse effects,
and mitigation measures set forth in the HDD Contingency Plan in the event of an
inadvertent HDD incident.45
34.
Conditions pertaining to the HDD were analyzed in the project’s HDD Feasibility
46
Report and Karst Survey Report,47 which staff independently reviewed. Additionally,

42

Potomac Riverkeeper Network February 26, 2018 Comments at 25, 27-28; see
also Conservation Association February 26, 2018 Comments. Karst geology is
characterized by the presence of sinkholes, caverns, and in some cases, irregular,
pinnacled bedrock. EA at 30.
43

Potomac Riverkeeper Network February 26, 2018 Comments at 25.

44

EA at 43.

45

See EA at 42-45.

46

Columbia’s July 12, 2017 Response to June 22, 2017 data request, HDD
Feasibility Report at Vol. 1 Attach. 8.
47

Columbia’s July 12, 2017 Response to June 22, 2017 Data Request, Karst
Survey Report and Karst Mitigation Plan at Vol. 1 Attach. 12.
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the EA discussed the subsurface conditions pertaining to the project.48 While some voids
were observed in the rock cores in the location of the proposed HDD under the Potomac
River, they were generally small and located well above the expected depth of the
pipeline bore.49 Columbia’s Karst Mitigation Plan50 was developed to minimize potential
impacts associated with pipeline construction, including HDD. We find that the EA
appropriately addressed the risk and potential impacts associated with the HDD and that,
with Columbia’s proposed design and mitigation, the HDD will not have significant
impacts on the environment.51

48

See EA at 31.

49

Id.

50

Columbia’s July 12, 2017 Response to June 22, 2017 Data Request, Karst
Survey Report and Karst Mitigation Plan at Vol. 1 Attach. 12.
51

Although adverse impacts can result if an inadvertent release occurs in
environmentally sensitive areas or in substantial volumes, it is not likely to occur because
Columbia would implement measures identified in its HDD Contingency Plan in such
circumstances. EA at 44.
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Connected, Cumulative, and Similar Actions

35.
The Potomac Riverkeeper Network asserts the Mountaineer Eastern Panhandle
Expansion Project (Mountaineer Project)52 – involving the construction of nonjurisdictional natural gas pipeline facilities in West Virginia – is a connected,
cumulative,53 or similar action which should have been reviewed in the EA.54 We
disagree.
36.
The Council on Environmental Quality’s (CEQ) NEPA regulations state that the
scope of review in a NEPA analysis should encompass connected, cumulative, and
similar actions.55 Actions are connected if they: (1) “[a]utomatically trigger other
actions which may require [an EIS]”; (2) “[c]annot or will not proceed unless other
actions are taken previously or simultaneously;” or (3) “[a]re interdependent parts of a
larger action and depend on the larger action for their justification.”56 CEQ’s
requirement that an agency consider connected actions in a single environmental
document is “to prevent the government from ‘segment[ing]’ its own ‘federal actions into

52

Mountaineer Gas intends to construct and operate approximately 23 miles of
10-inch-diameter natural gas pipeline in Morgan and Berkeley Counties, West Virginia.
EA at 22. The non-jurisdictional pipeline will interconnect with Columbia’s Eastern
Panhandle Expansion Project. EA at 23. Construction for the Mountaineer Project is
expected to begin in 2018. Id.
53

Although Potomac Riverkeeper Network states that the EA does not sufficiently
consider the Mountaineer Project as a “cumulative action,” its arguments appear to
challenge the adequacy of the cumulative impacts analysis in the EA. See Potomac
Riverkeeper Network February 26, 2018 Comments at 6. These arguments are addressed
in the cumulative impact discussion, below.
54

See Potomac Riverkeeper Network February 26, 2018 Comments at 2-6.

55

40 C.F.R. § 1508.25(a)(1)-(3) (2017).

56

Id. § 1508.25(a)(1).
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separate projects and thereby fail[ing] to address the true scope and impact of the
activities that should be under consideration.’”57
37.
Accordingly, by definition, a connected action must be a federal action. As the
D.C. Circuit Court of Appeals has explained, the connected action regulation “does not
dictate that NEPA review encompass private activity[.]”58 Notwithstanding Potomac
Riverkeeper Network’s disagreement with the D.C. Circuit’s interpretation of the CEQ
regulation,59 the Mountaineer Project is not a federal action and therefore is not a
connected action as contemplated by CEQ regulations.
38.
We also disagree that the Mountaineer Project is a “similar action” that must be
included in the EA, as contemplated by CEQ regulations. Similar actions are those
“actions, which, when viewed with other reasonably foreseeable or proposed agency
actions, have similarities that provide a basis for evaluating their environmental
consequences together, such as common timing or geography.”60 Potomac Riverkeeper
Network asserts that the Mountaineer Project and the proposed action are similar actions
because they share common timing and geography.61 However, the Mountaineer Project
is not an “agency action,” and therefore, is not a similar action under CEQ regulations.

57

Big Bend Conservation Alliance v. Fed. Energy Reg. Comm’n, No. 17-1002
(D.C. Cir. July, 2018) (“The connected-actions doctrine does not require the aggregation
of federal and non-federal actions.”); Sierra Club v. U.S. Army Corps of Eng’rs, 803 F.3d
31, 49-50 (D.C. Cir. 2015) (emphasis added) (quoting Del. Riverkeeper Network v.
FERC, 753 F.3d 1304, 1313 (D.C. Cir. 2014)).
58

Id. at 49.

59

Potomac Riverkeeper Network February 26, 2018 Comments at 5.

60

40 C.F.R. § 1508.25(a)(3) (2017) (emphasis added).

61

Potomac Riverkeeper Network February 26, 2018 Comments at 4.
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39.
Nevertheless, we note that the EA discussed the Mountaineer Project to provide
information to stakeholders and the public.62 Additionally, as discussed below, the EA
considers the cumulative impacts associated with the Mountaineer Project on a number of
resources.63
4.

Indirect Impacts

40.
Potomac Riverkeeper Network comments that the EA fails to analyze how the
proposed project will likely further the development of gas shale extraction, and the
“environmental effects of this reasonably foreseeable upstream indirect impact,”
including greenhouse gas emissions impacts.64
41.
CEQ’s regulations require federal agencies to examine the indirect impacts of
proposed actions.65 Indirect effects are defined as those “which are caused by the action
and are later in time or farther removed in distance, but are still reasonably
foreseeable.”66 Additionally, indirect effects “may include growth inducing effects and
other effects related to induced changes in the pattern of land use, population density or
growth rate, and related effects on air and water and other natural systems, including
ecosystems.”67 Accordingly, to determine whether an impact should be studied as an

62

EA at 22-23 (providing a description of the non-jurisdictional facilities and
information relating to the Mountaineer Project, while noting that “the Commission has
no authority to approve or deny the Mountaineer Project and no ability to require any
avoidance or minimization of related impacts[.]”).
63

See, e.g., EA at 92 (Section B (8.0) – Cumulative Impacts); EA at 92 (Section B
(8.1) – Cumulative Impacts: Soils); EA at 93 (Section B (8.2) – Cumulative Impacts:
Waterbodies and Wetlands); EA at 94 (Section B (8.3) – Cumulative Impacts:
Vegetation, Fisheries, Wildlife, and Special Status Species).
64

Potomac Riverkeeper Network February 26, 2018 Comments at 8-12.

65

See 40 C.F.R. § 1508.25(c) (2017).

66

Id. § 1508.8(b).

67

Id.
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indirect impact, the Commission must determine whether it is: (1) caused by the
proposed action; and (2) reasonably foreseeable.68
42.
With respect to causation, “NEPA requires ‘a reasonably close causal relationship’
between the environmental effect and the alleged cause”69 in order “to make an agency
responsible for a particular effect under NEPA[.]”70 As the Supreme Court explained, “a
‘but for’ causal relationship is insufficient [to establish cause for purposes of NEPA].”71
Thus, “[s]ome effects that are ‘caused by’ a change in the physical environment in
the sense of ‘but for’ causation,” will not fall within NEPA if “the causal chain is too
attenuated.”72 Further, the Court has stated that “where an agency has no ability to
prevent a certain effect due to its limited statutory authority over the relevant actions, the
agency cannot be considered a legally relevant ‘cause’ of the effect.”73
43.
If an effect is “sufficiently likely to occur that a person of ordinary prudence
would take it into account in reaching a decision,” then that effect is deemed to be

68

See id.; see also id. § 1508.25(c).

69

U.S. Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, at 767 (2004) (Pub. Citizen)
(quoting Metro. Edison Co. v. People Against Nuclear Energy, 460 U.S. 766, at 774
(1983)).
70

Pub. Citizen, 541 U.S., at 767.

71

Id.; see also Sierra Club v. FERC, 827 F.3d 36 at 46 (D.C. Cir. 2016) (Freeport
LNG) (finding that the Commission need not examine everything that could conceivably
be a but-for cause of the project at issue); Sierra Club v. FERC, 827 F.3d 59, 68 (D.C.
Cir. 2016) (Sabine Pass LNG) (recognizing that the Commission’s order authorizing the
construction of liquefied natural gas export facilities is not the legally relevant cause of
increased production of natural gas).
72
73

Metro. Edison Co., 460 U.S. at 774.

Pub. Citizen, 541 U.S. at 770; see also Freeport LNG, 827 F.3d at 49 (affirming
that Public Citizen is explicit that the Commission need not consider effects, including
induced production, that could only occur after intervening action by the DOE); Sabine
Pass LNG, 827 F.3d at 68 (same); EarthReports, Inc. v. FERC, 828 F.3d 949, 956 (D.C.
Cir. 2016) (same).
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“reasonably foreseeable.”74 Although NEPA requires “reasonable forecasting,”75 an
agency “is not required to engage in speculative analysis”76 or “to do the impractical, if
not enough information is available to permit meaningful consideration.”77
44.
The Commission has consistently concluded in natural gas infrastructure
proceedings that the potential environmental effects resulting from natural gas
development are generally neither caused by a proposed pipeline project nor are they
reasonably foreseeable consequences of our approval of an infrastructure project, as
contemplated by CEQ regulations.78 A causal relationship sufficient to warrant
Commission analysis of the non-pipeline activity as an indirect impact would only exist
if: (1) the proposed pipeline would transport new production from a specified production
area; and (2) that production would not occur in the absence of the proposed pipeline
(i.e., there will be no other possible way to move the gas).79 To date, the Commission has
74

Sierra Club v. Marsh, 976 F.2d 763, 767 (1st Cir. 1992); City of Shoreacres v.
Waterworth, 420 F.3d 440, 453 (5th Cir. 2005) (quoting Sierra Club v. Marsh, 976 F.2d
763, 767 (1st Cir. 1992)).
75

N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067, 1079
(9th Cir. 2011) (quoting Selkirk Conservation Alliance v. Forsgren, 336 F.3d 944, 962
(9th Cir. 2003)).
76

Id. at 1078.

77

Id. (quoting Envtl. Prot. Info. Ctr. v. U.S. Forest Serv., 451 F.3d 1005, 1014
(9th Cir. 2006) (internal quotation marks and citation omitted).
78

See, e.g., Central New York Oil and Gas Co., L.L.C., 137 FERC ¶ 61,121, at
PP 81-101 (2011), order on reh’g, 138 FERC ¶ 61,104, at PP 33-49 (2012), petition for
review dismissed sub nom. Coal. for Responsible Growth v. FERC, 485 Fed. Appx. 472,
474-75 (2012); Constitution Pipeline Co., L.L.C., 154 FERC ¶ 61,046, at P 147 (2016);
Empire Pipeline, Inc., 150 FERC ¶ 61,181, at PP 109-111 (2015), order on reh’g,
153 FERC ¶ 61,379 (2015); Rockies Express Pipeline, L.L.C., 150 FERC ¶ 61,161, at
PP 38-40 (2015), reh’g denied, 155 FERC ¶ 61,018 (2016); Texas Eastern Transmission,
LP, 149 FERC ¶ 61,259, at PP 52-53 (2014).
79

See cf. Sylvester v. U.S. Army Corps of Engineers, 884 F.2d 394, 400 (9th Cir.
1989) (upholding the environmental review of a golf course that excluded the impacts of
an adjoining resort facilities); see also Morongo Band of Mission Indians v. FAA, 161
F.3d 569, 580 (9th Cir. 1998) (concluding that increased air traffic resulting from airport
(continued ...)
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not been presented with a proposed pipeline project that the record shows will cause the
predictable development of gas reserves.
45.
The record in this proceeding does not demonstrate the requisite causal
relationship between future incremental natural gas development and the proposed
project. Natural gas production and transportation facilities are components of the
general supply chain necessary to provide domestic natural gas to the market.80 This
does not mean, however, that approving this particular project will induce further shale
gas production. Rather, new drilling may stem from a number of factors, including,
domestic natural gas prices, production costs, transportation alternatives.81
46.
Even presuming a sufficient causal relationship existed, the scope of the impacts
from any such production is not reasonably foreseeable. As the Commission has
consistently explained, we generally do not have sufficient information to determine the
origin of the gas that will be transported onto a pipeline.82 The states, rather than the
Commission, have jurisdiction over the production of natural gas83 and thus would be
expansion plan was not an indirect, “growth-inducing” impact); City of Carmel-by-theSea v. U.S. Dep’t of Transportation, 123 F.3d 1142, 1162 (9th Cir. 1997) (acknowledging
that existing development led to planned freeway, rather than the reverse,
notwithstanding the proposed freeway’s potential to induce additional development).
80

Dominion Transmission, Inc., 163 FERC ¶ 61,128, at P 60 (2018).

81

Rockies Express Pipeline L.L.C., 150 FERC ¶ 61,161, at P 39 (2015); see also
Sierra Club v. Clinton, 746 F. Supp. 2d 1025, 1045 (D. Minn. 2010) (recognizing that the
U.S. Department of State, in its environmental analysis for an oil pipeline permit,
properly decided not to assess the transboundary impacts associated with oil sands
production due to the lack of a causal relationship because, among other things:
(1) production being driven by oil prices; (2) concerns surrounding the global supply of
oil; (3) market potential; and (4) the cost of production); Fla. Wildlife Fed’n v.
Goldschmidt, 506 F. Supp. 350, 375 (S.D. Fla. 1981) (concluding that the EIS was not
defective by the
lack of consideration of indirect impacts caused by something other than the proposed
action, such as when market demand, not a highway, would induce development).
82

Tenn. Gas Pipeline Co., 156 FERC ¶ 61,156, at P 85 (2016).

83

See 15 U.S.C. § 717(b) (2012).
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most likely to have the information necessary to reasonably foresee future production.84
Moreover, there are no forecasts in the record which would enable the Commission to
meaningfully predict production-related impacts, many of which are highly localized. To
meaningfully consider impacts, the Commission would need to not only know the region
of the production, but also the specific footprint and resources that would be affected.
Accordingly, the potential impacts of natural gas production are not reasonably
foreseeable because they are “so nebulous” that we “cannot forecast [their] likely effects”
in the context of an environmental analysis of the impacts related to a proposed interstate
natural gas pipeline.85 A broad analysis, premised on generalized assumptions in lieu of
reasonably specific information, would fail to furnish meaningful assistance to the

84

Tenn. Gas Pipeline Co., 156 FERC ¶ 61,156, at P 85 (2016). That states, not the
Commission, have jurisdiction over natural gas production and associated development
(including siting and permitting) supports the conclusion that information about the scale,
timing, and location of such development and potential environmental impacts are even
more speculative. See Sierra Club v. U.S. Department of Energy, 867 F.3d 189, 200
(D.C. Cir. 2017) (stating that DOE’s obligation under NEPA to “drill down into
increasingly speculative projections about regional environmental impacts [of induced
natural gas production] is also limited by the fact that it lacks any authority to control the
locale or amount of export-induced gas production, much less any of its harmful effects”)
(citing cf. Pub. Citizen, 541 U.S. at 768).
85

Habitat Education Center v. U.S. Forest Service, 609 F.3d 897, 902 (7th Cir.
2010) (finding that impacts that cannot be described with enough specificity to make
their consideration meaningful need not be included in the environmental analysis); see
also Sierra Club, 867 F.3d at 198-199 (accepting DOE’s “reasoned explanation” as “to
why the indirect effects pertaining to induced natural gas production were not reasonably
foreseeable[,]” as DOE noted the difficulty of predicting both: (1) “the incremental
quantity of natural gas that might be produced”; and (2) “where, at the local level, such
production might occur[,]”; further, DOE’s “determination that an economic model
estimating localized impacts would be far too speculative to be useful” was afforded
deference). We note that there is publically available information that identifies potential
environmental impacts associated with unconventional natural gas production. U.S.
Department of Energy, Addendum to Environmental Review Documents Concerning
Exports of Natural Gas from the United States, 79 Fed. Reg. 48,132 (Aug. 15, 2014)
(DOE Addendum), http://energy.gov/sites/prod/files/2014/08/f18/Addendum.pdf.
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Commission in its decision making, such as when evaluating possible alternatives to a
specific proposal.86
47.
For all of these reasons, we find that any impacts from future natural gas
development, including GHG emissions impacts, are not indirect impacts of the Eastern
Panhandle Expansion Project.
5.

Cumulative Impacts

48.
Potomac Riverkeeper Network asserts that the Commission improperly limited the
EA’s geographic and temporal scope to its analysis of the cumulative impacts of the
pipeline and thus failed to include future gas shale development in the analysis.87 We
disagree.
49.
CEQ defines “cumulative impact” as “the impact on the environment which
results from the incremental impact of the action when added to other past, present, and
reasonably foreseeable future actions . . .”88 The “determination of the extent and effect
of [cumulative impacts], and particularly identification of the geographic area within
which they may occur, is a task assigned to the special competency of the appropriate
agencies.”89 CEQ has explained that “it is not practical to analyze the cumulative effects
of an action on the universe; the list of environmental effects must focus on those that are

86

Rockies Express Pipeline L.L.C., 150 FERC ¶ 61,161, at P 40 (2015); see also
Sierra Club, 867 F.3d at 198 (recognizing that the determination of “reasonably
foreseeable” effects entails “engag[ing] in reasonable forecasting and speculation” by
taking into account the “usefulness of any new potential information to the decision
making process”) (internal citations omitted).
87

Potomac Riverkeeper Network February 26, 2018 Comments at 13-14.

88

40 C.F.R. § 1508.7 (2017).

89

Kleppe v. Sierra Club, 427 U.S. 390, 414 (1976).
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truly meaningful.”90 Further, a cumulative impact analysis need only include “such
information as appears to be reasonably necessary under the circumstances for evaluation
of the project rather than to be so all-encompassing in scope that the task of preparing it
would become either fruitless or well nigh impossible[.]”91 An agency’s analysis should
be commensurate to the magnitude of the proposed action’s environmental impacts;
proposed actions that will have no significant direct and indirect impacts usually call for
only a limited cumulative effects analysis.92
50.
In considering cumulative impacts, CEQ advises agencies to: (1) identify the
cumulative effects of a proposed action; (2) establish the geographic scope for analysis;
(3) establish the time frame for analysis, equal to the timespan of a proposed project’s
direct and indirect impacts; and finally, (4) identify other actions that potentially affect
the same resources, ecosystems, and human communities affected by the proposed
action.93 The geographic scope of our cumulative impacts analyzes vary by case and
resource, based on the facts presented.94
51.
Consistent with CEQ’s guidance, the EA established the geographic scope for
each resource area that might be cumulatively impacted, based on the varied nature,
magnitude, and duration of these impacts. For example, the EA noted that the impacts on
soils would, in large part, be contained within the proposed project’s workspaces, and as
90

CEQ, Considering Cumulative Effects Under the National Environmental Policy
Act at 8 (January 1997) (1997 CEQ Guidance),
https://energy.gov/sites/prod/files/nepapub/nepa_documents/RedDont/G-CEQConsidCumulEffects.pdf.
91

Natural Res. Def. Council, Inc. v. Callaway, 524 F.2d 79, 88 (2d. Cir. 1975).

92

See CEQ, Memorandum on Guidance on Consideration of Past Actions in
Cumulative Effects Analysis at 3 (June 24, 2005)
http://energy.gov/sites/prod/files/nepapub/nepa_documents/RedDont/G-CEQPastActsCumulEffects.pdf.
93

1997 CEQ Guidance at 11; Dominion Transmission, Inc., 163 FERC ¶ 61,128,
at P 33 (2018).
94

Dominion Transmission, Inc., 163 FERC ¶ 61,128, at P 34 (2018). Appendix G
of the EA identifies Past, Present, and Reasonably Foreseeable Projects within the
Geographic Scopes of the Eastern Panhandle Expansion Project. EA at Appendix G.
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such, other projects/actions were evaluated within the proposed project’s construction
footprint. 95 The EA also found that the impacts on water resources could extend outside
of the workspaces, but would also be contained to a relatively small area.96 Accordingly,
the EA established the Hydrologic Unit Code (HUC) 12 subwatershed as the appropriate
geographic scope for the cumulative impact analysis.97 Consequently, other
projects/actions within the HUC 12 subwatersheds crossed by the project were
evaluated.98
52.
We find that the EA’s cumulative impact analysis identified an appropriate
geographic scope that was based on the limited scope and minimal environmental
footprint of the proposed project.99 The EA addressed the potential cumulative impacts
associated with a number of current, proposed, or reasonably foreseeable future
development activities, including the Mountaineer Project.100 Specifically, the EA
analyzed the cumulative impacts of the Mountaineer Project on soil resources,
waterbodies and wetlands, and vegetation.101 Moreover, the EA disclosed the known
overall environmental impacts of the Mountaineer Project, to inform stakeholders and
decision makers.102

95

EA at 91.

96

Id.

97

Id.

98

Id.

99

See EA at 90. For all of the reasons we discuss in the indirect impacts section
above, the impacts from natural gas production are not reasonably foreseeable, and
therefore are not considered in the cumulative impacts analysis.
100

EA at 91-92; see also EA at Appendix G.

101

EA at 92-94.

102

See EA at 23.
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53.
Accordingly, we agree with the EA’s conclusion that most of the impacts of the
project would be largely limited to the 3.37-mile-long corridor along the pipeline and that
therefore provided an appropriate geographic scope to analyze cumulative impacts.103
6.

Air Quality and Greenhouse Gas (GHG) Emissions

54.
The EA estimated the potential air emissions from construction and operation of
the proposed project and found that there would be no locally or regionally significant
impacts on air quality.104 The Potomac Riverkeeper Network contends that the EA’s use
of a Methane Global Warming Potential (GWP) of 25 is outdated.105 Also, Potomac
Riverkeeper Network states that both the 20-year GWP and the 100-year GWP should
have been used in our assessment of methane GHG emissions.106
The EA appropriately selected the GWP value for methane as 25 over a 100-year
period107 because this is the value EPA established on November 29, 2013, for reporting
of GHG emissions.108 EPA supported the 100-year time period over the 20-year period
in its summary of comments and responses in the final rulemaking, 2013 Revisions to the
Greenhouse Gas Reporting Rule and Final Confidentiality Determinations for New or

103

See EA at 90.

104

EA at 76-77.

105

Potomac Riverkeeper Network February 26, 2018 Comments at 15.

106

Id. at 16.

107

See EA at 77. The GWP is a ratio relative to CO2 of a particular GHG’s ability
to absorb solar radiation as well its residence time within the atmosphere. See
Intergovernmental Panel on Climate Change Fourth Assessment Report (AR4), Climate
Change Synthesis 2007 Report (2008),
http://www.ipcc.ch/publications_and_data/publications_ipcc_fourth_assessment_report_s
ynthesis_report.htm.
108

See 2013 Revisions to the Greenhouse Gas Reporting Rule and Final
Confidentiality Determinations for New or Substantially Revised Data Elements, 78 Fed.
Reg. 71,904, at 71,909 (Nov. 29, 2013).
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Substantially Revised Data Elements, establishing the methane GWP at 25.109 Similarly,
in this final rulemaking, EPA supported the adoption of the published Intergovernmental
Panel on Climate Change’s (IPCC) Fourth Assessment Report (AR4, 2007) GWP values
over the Fifth Assessment Report (AR5, 2014) values.110 EPA acknowledged the
Fifth Assessment Report could lead to more accurate assessments of climate impacts in
the future; however, when balanced with the benefit of retaining consistency across
national and international programs, EPA concluded that the possible gain in accuracy
did not justify the loss of consistency in reporting.111 Further, EPA recognized that the
loss of consistency would likely cause stakeholder confusion among the various GWPs
used in different programs.112 Since the Fourth Assessment Report is the formal method
adopted by EPA in their rulemaking, we remain consistent with EPA’s methodology
relating to methane’s global warming potential. EPA noted that it may consider adoption
of the Fifth Assessment Report GWPs in the future;113 at which time, Commission staff
will revisit the use of any revised EPA GWP values in its NEPA evaluations.
55.
The Potomac Riverkeeper Network also asserts that while the EA provides
estimates of the amount of downstream combustion emissions, it should have discussed
the significance of these emissions, either through atmospheric models or the Social Cost
of Carbon.114 We disagree.

109

See id. at 71,913. The larger the value of GWP for a particular gas, the more it
will warm the Earth in comparison to CO2, over the particular time period being
measured. U.S. Environmental Protection Agency, Greenhouse Gas Emissions:
Understanding Global Warming Potentials (Feb. 14, 2017),
https://www.epa.gov/ghgemissions/understanding-global-warming-potentials.
110

2013 Revisions to the Greenhouse Gas Reporting Rule and Final
Confidentiality Determinations for New or Substantially Revised Data Elements, 78 Fed.
Reg. 71,904, at 71910.
111

Id. at 71,912.

112

Id.

113

Id.

114

Potomac Riverkeeper Network February 26, 2018 Comments at 17-20.
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56.
Climate change and GHG, including both direct and downstream emissions, are
discussed in sections B.8.5115 and B.6.1116 of the EA, respectively. The EA recognizes
the availability of an EPA-developed methodology to estimate the downstream GHG
emissions from a project, assuming all of the gas to be transported is eventually
combusted.117 The EA estimates the GHG emissions from the end-use combustion of the
natural gas to be transported to obtain potential downstream GHG emissions.118
57.
We also find that no standard methodology, including the Social Cost of Carbon
tool, exists to determine how a project’s contribution to greenhouse gas emissions would
translate into physical effects on the environment for the purposes of evaluating the
project’s impacts on climate change.119 In the absence of an accepted methodology, the
Commission is unable to make a finding as to whether a specific quantity of greenhouse
gas emissions presents a significant impact on the environment, whether directly or
cumulatively with other sources, and how that impact would contribute to climate
change.120 Thus, the discussion in the EA is consistent with the CEQ regulations for
“evaluating reasonably foreseeable significant adverse effects” when there is “incomplete
or unavailable information.”121

115

See EA at 96-97.

116

See EA at 75-77.

117

EA at 77.

118

Id.

119

See Dominion Transmission, Inc., 163 FERC ¶ 61,128, at P 67 (2018); see also
Fla. Se. Connection, L.L.C., 162 FERC ¶ 61,233, at PP 26-27, 30-51 (2018) (explaining
that the Social Cost of Carbon tool is not appropriate and meaningful in the
Commission’s decision making) (LaFleur and Glick, Comm’rs, dissenting).
120

Dominion Transmission, Inc., 163 FERC ¶ 61,128, at P 67 (2018) (citing
National Fuel Gas Supply Corp. and Empire Pipeline, Inc., 158 FERC ¶ 61,145, at P 188
(2017)).
121

40 C.F.R. § 1502.22 (2017).
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58.
Additionally, we cannot find a suitable method to attribute discrete environmental
effects to GHG emissions.122 Integrated assessment models were developed to estimate
certain global and regional physical climate change impacts due to incremental GHG
emissions under specific socioeconomic scenarios.123 The use of integrated assessment
models to estimate global and broad regional physical climate change impacts from the
project-related GHG emissions would be inappropriate. 124 This is because we would
have to arbitrarily determine whether the models’ outputs of the potential increase in
atmospheric greenhouse gas concentration, rise in sea level, rise in sea water
temperatures, or other calculated physical impacts would be significant for that particular
pipeline project.125 We are not aware of a widely accepted standard — which was
established by international or federal policy, or by a recognized scientific body — to
ascribe significance to a given rate or volume of GHG emissions.126
59.
Other models, such as atmospheric modeling used by the Intergovernmental Panel
on Climate Change, Environmental Protection Agency, National Aeronautics and Space
Administration, and others, are not reasonable for project-level analysis.127 The ability to
determine localized impacts from greenhouse gases by use of these models is not possible
at this time.128 Consequently, appropriate scientific methodologies are necessary in order
for the Commission to quantify the related climate change effects.129
60.
Our decision not to use integrated assessment models or other atmospheric
modeling methods is not any indication that the Commission is not cognizant of the

122

Dominion Transmission, Inc., 163 FERC ¶ 61,128, at P 68.

123

Id.

124

Id.

125

Id.

126

Id.

127

Id. P 69.

128

Id.

129

Id.
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potentially severe consequences of climate change.130 Further, this decision does not
undermine our hard look at the effects of the Eastern Panhandle Expansion Project and
our disclosure of these effects to the public, or undermine informed public comment or
informed decision making.131 As we have previously stated, the Commission is
committed to monitoring climate science, state and national targets, and climate models
that may inform our decision making.132
7.

Purpose and Need for Project

61.
Potomac Riverkeeper Network asserts that the EA did not provide an
“independent assessment” of the need for the project as part of its review in order to
assess alternatives.133 It argues that the EA inappropriately “parrots Columbia’s
statement that the [p]roject would meet the market demand growth. . .”134 We disagree.
62.
The CEQ regulations state that agencies “shall briefly specify the underlying
purpose and need to which the agency is responding in proposing the alternatives
including the proposed action.”135 Thus, the EA need only describe the purpose and need
of the project to the extent necessary to inform its alternatives analysis. Courts have
upheld federal agencies’ use of applicants’ project purpose and need as the basis for
evaluating alternatives.136 When an agency is asked to consider a specific plan, the needs

130

Id. P 70.

131

Id.

132

Id.; see also WildEarth Guardians v. Jewell, 738 F.3d 298, 309 (D.C. Cir.
2013) (“Because current science does not allow for the specificity demanded . . . , the
BLM was not required to identify specific effects on the climate in order to prepare an
adequate EIS.”).
133

Potomac Riverkeeper Network February 26, 2018 Comments at 23.

134

Id.

135

40 C.F.R. § 1502.13 (2017).

136

See, e.g., City of Grapevine v. U.S. Dept’ of Transp., 17 F.3d 1502, 1506 (D.C.
Cir. 1994).
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and goals of the parties involved in the application should be taken into account.137 We
recognize that a project’s purpose and need should not be so narrowly defined as to
preclude consideration of what may actually be reasonable alternatives.138 Nonetheless,
an agency need only consider alternatives that will bring about the ends of the proposed
action, and the evaluation is “shaped by the application at issue and by the function that
the agency plays in the decisional process.”139 Here, the EA’s stated purpose and need
for the project, to increase supply options and system reliability by providing firm
transportation service with receipts from Texas Eastern Transmission’s Marietta
interconnect in Lancaster County, Pennsylvania to a proposed point of delivery meter
station in Columbia’s Market Area 25, located in Morgan County, West Virginia,
provided an appropriate basis on which to evaluate the project’s alternatives.140
8.

Alternatives

63.
The Potomac Riverkeeper Network also contends that the EA does not adequately
discuss all reasonable alternatives, including aboveground river crossings, expansion of
other existing pipelines to service West Virginia customers, or clean energy alternatives
that would avoid what they deem the significant adverse impacts that HDD construction
under the Potomac River and C&O Canal might cause.141 Conservation Association and
Potomac Riverkeeper Network contend that more information is needed to support the
EA’s dismissal of an aboveground alternative to crossing the river at the Route 522
137

Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991).

138

See id. at 196.

139

Id. at 195, 199.

140

EA at 1-2.

141

Potomac Riverkeeper Network February 26, 2018 Comments at 20-23. For the
reasons stated above, and contrary to Potomac Riverkeeper Network’s assertion, HDD
drilling under the Potomac and C&O Canal will not have significant adverse impacts.
Although adverse impacts can possibly result in circumstances where inadvertent releases
occur in environmentally sensitive areas or in substantial volumes, it is unlikely to occur
as Columbia would carry out measures identified in its HDD Contingency Plan. EA at
44. The plan details procedures to be used in monitoring, containing and cleaning up any
inadvertent releases of drilling fluid as well as contingency measures to be implemented
in the event that an HDD is unsuccessful. Id.; see also EA at Appendix B.
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Bridge, which they assert would “eliminate the need to employ HDD under the Potomac
River and C&O Canal.”142
64.
As noted above, an agency’s purpose and need informs its choice of alternatives.
The choice of alternatives, and the depth of discussion of those alternatives, must be
reasonable.143 CEQ advises, however, that “a reasonable range of alternatives depends on
the nature of the proposal and the facts in each case.”144 An agency need only consider
alternatives that will bring about the ends of the proposed action, and the evaluation is
“shaped by the application at issue and by the function that the agency plays in the
decisional process.”145 Alternatives that are remote, conjectural, or do not meet the
purpose or need of the proposed action may be eliminated so long as the agency briefly
discusses the reasons for the elimination.146
65.
The EA’s omission of clean energy alternatives was appropriate because they
could not feasibly achieve the projects’ aims, i.e., renewable energy measures could not
transport natural gas. Thus, they were not considered or evaluated. As we have
concluded with respect to other natural gas transportation infrastructure projects, we do
not find that the potential for energy conservation and renewable energy sources to be
practical alternatives.147

142

Conservation Association February 26, 2018 Comments at 2; see also Potomac
Riverkeeper Network February 26, 2018 Comments at 21.
143

Citizens Against Burlington, Inc., 938 F.2d at 196.

144

CEQ, Forty Most Asked Questions Concerning CEQ’s National Environmental
Policy Act Regulations, 46 Fed. Reg. 18,026, 18,027 (1981).
145

Citizens Against Burlington, Inc., 938 F.2d at 195, 199.

146

See 40 C.F.R. § 1502.14(a) (2017).

147

See, e.g., Atlantic Coast Pipeline, L.L.C., 161 FERC ¶ 61,042, at P 57 and n. 91
(2017) (concluding that the potential for energy conservation, renewable energy
resources and the availability of capacity on other pipelines were not “practical
alternatives to the project”); Mountain Valley Pipeline, L.L.C., 161 FERC ¶ 61,043, at
P 43 (2017) (recognizing that “renewable energy is not a comparable replacement for the
transportation of natural gas[.]”); PennEast Pipeline Co. L.L.C., 162 FERC ¶ 61,053, at
212 (2018) (stating that “the proposed project’s purpose is to transport natural gas, and
(continued ...)
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66.
We also find that the EA sufficiently explained the reason for not selecting the
aboveground river crossing alternative.148 As discussed in the EA, the aboveground
crossing would extend the pipeline by more than two miles and require about 0.5 mile of
the pipeline to be rerouted through a residential and commercial area, thus increasing
impacts on nearby landowners.149 Accordingly, we agree with the EA’s finding that the
aboveground crossing alternative would not provide significant environmental
advantages over the proposed action.150
67.
Potomac Riverkeeper Network also asserts that the EA should consider an
alternative of routing a gas pipeline from the south in order to serve West Virginia
customers.151 Potomac Riverkeeper Network states that this alternative – of providing an
expansion of existing pipeline capacity owned by Columbia Pipeline Group – was
considered in a Gas Pipeline Feasibility Project that was prepared by the Thrasher Group
in consideration of possible alternatives to the Mountaineer Project.152 We note that no
comments were received during the scoping process requesting that the Commission
consider alternatives to the proposed route, route variations, or construction alternatives
electric generation from renewable energy resources is not a natural gas transportation
alternative[.]”).
148

See EA at 100-101.

149

EA at 100.

150

See EA at 101. Several commenters challenged as inconsistent the EA’s
finding on the one hand that the “aboveground crossing attached to a bridge would also
avoid impacts on the Potomac River,” while on the other hand concluding that the
aboveground crossing “would not decrease the impact on the river in comparison to the
proposed HDD crossing.” EA at 100. The language is consistent: the aboveground
alternative crossing of the Potomac River is indeed unlikely to have adverse impacts on
the Potomac River, while, for reasons discussed above, the proposed HDD crossing
similarly is unlikely to have adverse impacts on the Potomac River. Even in the unlikely
event that inadvertent releases occur in environmentally sensitive areas or in substantial
volumes, it is unlikely to result in adverse impacts because Columbia would implement
measures identified in its HDD Contingency Plan.
151

Potomac Riverkeeper Network February 26, 2018 Comments at 22.

152

See id.
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for the project.153 Potomac Riverkeeper Network’s February 26, 2018 comments on the
EA are the first mention of this alternative route.154 Nonetheless, it appears that any
“feasible” expansion alternative, as discussed in the Thrasher report, would involve
construction of additional pipeline facilities that would likely exceed the impacts of the
proposed pipeline here.155 Because the EA concludes that the HDD construction, with
the conditions imposed, would have no significant impacts, we need not consider
additional route alternatives beyond those analyzed in the EA.156 Further, because neither
the applicant nor any other entity has proposed to construct a project that routes a gas
pipeline from the south in order to serve West Virginia customers, this is not a reasonable
alternative that warrants further consideration.
68.
We conclude that the EA addressed a reasonable range of alternatives. In addition
to the No Action alternative, the EA considered system alternatives, route alternatives,
variations and construction alternatives, and the Route 522 Bridge crossing alternative, as
well as two alternative river crossing locations.157 We agree with the EA’s findings that
none of these alternatives provide a significant environmental advantage over the
proposed action.
153

EA at 100; see also 40 C.F.R. § 1508.25 (2017) (“Scope consists of the range
of actions, alternatives, and impacts to be considered in an environmental impact
statement.”); 40 C.F.R. § 1501.7(a)(3) (2017) (stating that during the scoping process, the
lead agency shall “[i]dentify and eliminate from detailed study the issues which are not
significant . . .”).
154

See Potomac Riverkeeper Network February 26, 2018 Comments at 22.

155

One of the evaluation criteria used in the EA is whether or not the alternative
could provide a significant environmental advantage over the proposed action. Here, the
total construction impact of the proposed action is only 61 acres. We note that a single
mile of alternative pipeline construction would affect between 9 and 12 acres and so an
alternative could only involve the addition of between 5 and 7 miles of pipeline before its
footprint would exceed that of the project proposed by Columbia.
156

EA at 100. For these reasons, we disagree with Potomac Riverkeeper
Network’s suggestion that we did not consider expansion alternatives on the grounds that
they are non-jurisdictional and therefore inconsistent with 40 C.F.R § 1502.14(c) (2017).
157

EA at 99-102.
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Environmental Impact Statement

69.
Finally, the Potomac Riverkeeper Network contends that pursuant to the CEQ
regulations, the Commission should have prepared an environmental impact statement
(EIS) instead of an EA because three factors suggest the proposed action may have
significant impacts: (1) the proposed pipeline may impact public health and safety;
(2) the Potomac River is designated as an American Heritage River; and (3) the C&O
Canal is listed on the National Register of Historic Places.158
70.
The CEQ regulations provide that whether a project’s impacts on the environment
will be considered “significant” and thus requiring an EIS, depends on both “context” and
“intensity.”159 Context “means that the significance of an action must be analyzed in
several contexts,” including “the affected region, the affected interest, and the
locality.”160 With regard to “intensity,” the CEQ regulations set forth ten factors agencies
should consider, including, as relevant here: (1) the extent to which a proposed action
may adversely impact public health and safety;161 (2) “[u]nique characteristics of the
geographic area such as historic or cultural resources, park lands, prime farmlands,
wetlands, wild and scenic rivers, or ecologically critical areas”;162 and (3) “[t]he degree to
which the action may adversely affect districts, sites, highways, structures, or objects
listed in or eligible for listing in the National Register of Historic Places or may cause
loss or destruction of significant scientific, cultural, or historical resources.”163
71.
None of the “intensity” factors cited by Potomac Riverkeeper Network are
implicated here.164 As discussed above, use of an HDD for the Potomac River crossing
in not likely to result in harm to the Potomac River. Moreover, as noted in the EA, the
158

Potomac Riverkeeper Network February 26, 2018 Comments at 29-30.

159

40 C.F.R. § 1508.27 (2017).

160

Id. § 1508.27(a).

161

Id. § 1508.27(b)(2).

162

Id. § 1508.27(b)(3).

163

Id. § 1508.27(b)(8).

164

See Potomac Riverkeeper Network February 26, 2018 Comments at 29-30.
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proposed project is not expected to have an impact on the historic nature or hydrologic
value of the Potomac River.165 Because the pipeline crosses approximately 116 to
148 feet below the ground surface of the C&O Canal, the proposed project is unlikely
to adversely affect the site.166 Furthermore, on July 25, 2017, the Maryland SHPO
determined that the project would not have an adverse effect on historic properties.167
The NPS provided comments to Columbia on the draft survey report, which Columbia
addressed, and in a subsequent email dated October 24, 2017, the NPS indicated it had no
further comments on the revised report.168
72.
Our regulations provide that while the Commission will normally prepare an
environmental impact statement for “[m]ajor pipeline construction projects under
section 7 of the Natural Gas Act using rights-of-way in which there is no existing natural
gas pipeline[,]”169 it will prepare an EA if it believes that the proposed action “may not be
a major Federal action significantly affecting the quality of the human environment.”170
73.
Based on the analysis in the EA, as supplemented herein, we conclude that if
constructed and operated in accordance with Columbia’s application and supplements,
and in compliance with the environmental conditions in the appendix to this order, our
approval of this proposal would not constitute a major federal action significantly
affecting the quality of the human environment. Consequently, an EIS is not required.
Compliance with the environmental conditions appended to our orders is integral to
ensuring that the environmental impacts of approved projects are consistent with those
anticipated by our environmental analyses. Thus, Commission staff carefully reviews all
165

EA at 43.

166

EA at 73.

167

Id.; see also Maryland Historical Trust July 25, 2017 Correspondence with the
U.S. Army Corps of Engineers at 2 (stating“[a]s noted in the supplemental report, the
proposed use of horizontal directional drilling (HDD) to install the pipeline 116-148 feet
below the ground surface of the C&O Canal National Historical Park will satisfactorily
avoid adverse impacts to any deeply buried cultural deposits that may be present”).
168

EA at 73.

169

18 C.F.R. § 380.6(a)(3) (2017).

170

Id. § 380.6(b); see also 40 C.F.R. §§ 1501.3-1501.4 (2017).
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information submitted. Only when satisfied that the applicant has complied with all
applicable conditions will a notice to proceed with the activity to which the conditions are
relevant be issued. We also note that the Commission has the authority to take whatever
steps are necessary to ensure the protection of environmental resources during
construction and operation of the project, including authority to impose any additional
measures deemed necessary to ensure continued compliance with the intent of the
conditions of the order, as well as the avoidance or mitigation of unforeseen adverse
environmental impacts resulting from project construction and operation.
74.
The Chesapeake Climate Action Network (jointly, with Food and Water Watch,
Potomac Riverkeeper Network, and Waterkeepers Chesapeake) and the Maryland
Department of Environment urged the Commission to incorporate into this order
Maryland’s conditions to the Wetlands and Waterways permit issued to Columbia Gas in
Maryland or otherwise similar conditions. Although we are not incorporating the
conditions into this order, we encourage pipelines to adhere to state conditions for
permits to the extent that such conditions do not conflict with the conditions of this
certificate. However, this does not mean that state and local agencies, through
application of state or local laws, may prohibit or unreasonably delay the construction or
operation of facilities approved by this Commission.171
75.
At a hearing held on July 19, 2018, the Commission on its own motion received
and made a part of the record in this proceeding all evidence, including the application,
and exhibits thereto, and all comments, and upon consideration of the record,
The Commission orders:
(A) A certificate of public convenience and necessity is issued to Columbia,
authorizing it to construct and operate the proposed facilities, as described and
conditioned herein, and as more fully described in the application.
171

See 15 U.S.C. § 717r(d) (2012) (state or federal agency’s failure to act on a
permit considered to be inconsistent with Federal law); see also Schneidewind v. ANR
Pipeline Co., 485 U.S. 293, 310 (1988) (state regulation that interferes with the
Commission’s regulatory authority over the transportation of natural gas is preempted);
Dominion Transmission, Inc. v. Summers, 723 F.3d 238, 245 (D.C. Cir. 2013) (noting
that state and local regulation is preempted by the NGA to the extent it conflicts with
federal regulation, or would delay the construction and operation of facilities approved by
the Commission).
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(B) The certificate authority issued in Ordering Paragraph (A) is conditioned on
Columbia’s:
(1)

Completion of construction of the proposed facilities and making
them available for service within two years of the date of this order
pursuant to section 157.20(b) of the Commission’s regulations;

(2)

Compliance with all applicable Commission regulations under the
NGA including, but not limited to, Parts 154, 157, and 284, and
paragraphs (a), (c), (e), and (f) of section 157.20 of the
Commission’s regulations;

(3)

Compliance with the environmental conditions listed in the appendix
to this order; and

(4)

Filing written statements affirming that it has executed firm service
agreement(s) for volumes and service terms equivalent to those in its
precedent agreement, prior to commencing construction.

(C) Columbia’s request to use its system-wide reservation charge and
commodity charge as the recourse reservation charge is approved, as described above.
(D) Columbia’s request to charge its currently effective retainage percentage,
TCRA, EPCA, and OTRA system surcharges are approved, as described above.
(E)
Columbia’s request for a pre-determination of rolled-in rate treatment for
the project in the next NGA general section 4 proceeding is denied, as described above.
(F)
Columbia shall keep separate books and accounts of costs attributable to
the proposed incremental services, as described above.
(G) Columbia shall notify the Commission’s environmental staff by telephone
or e-mail of any environmental noncompliance identified by other federal, state, or local
agencies on the same day that such agency notifies Columbia. Columbia shall file
written confirmation of such notification with the Secretary of the Commission
(Secretary) within 24 hours.

20180719-3054 FERC PDF (Unofficial) 07/19/2018

Docket No. CP17-80-000

- 37 -

By the Commission. Commissioner LaFleur is concurring with a separate statement
attached. Commissioner Glick is dissenting with a separate
statement attached.
(SEAL)

Nathaniel J. Davis, Sr.,
Deputy Secretary.
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Appendix
Columbia Gas Transmission, L.L.C.
Environmental Conditions
As recommended in the Environmental Assessment (EA), this authorization includes the
following conditions:
1.

Columbia Gas Transmission, L.L.C. (Columbia) shall follow the construction
procedures and mitigation measures described in its application and supplements
(including responses to staff data requests) and as identified in the EA, unless
modified by the Order. Columbia must:
a.
b.
c.
d.

2.

The Director of OEP, or the Director’s designee, has delegated authority to
address any requests for approvals or authorizations necessary to carry out the
conditions of the Order, and take whatever steps are necessary to ensure the
protection of environmental resources during construction and operation of the
project. This authority shall allow:
a.
b.
c.

3.

request any modification to these procedures, measures, or conditions in a
filing with the Secretary of the Commission (Secretary);
justify each modification relative to site-specific conditions;
explain how that modification provides an equal or greater level of
environmental protection than the original measure; and
receive approval in writing from the Director of the Office of Energy
Projects (OEP) before using that modification.

the modification of conditions of the Order;
stop-work authority; and
the imposition of any additional measures deemed necessary to ensure
continued compliance with the intent of the conditions of the Order as well
as the avoidance or mitigation of unforeseen adverse environmental impact
resulting from project construction and operation.

Prior to any construction, Columbia shall file an affirmative statement with the
Secretary, certified by a senior company official, that all company personnel,
Environmental Inspectors (EIs), and contractor personnel will be informed of the
EIs’ authority and have been or will be trained on the implementation of the
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environmental mitigation measures appropriate to their jobs before becoming
involved with construction and restoration activities.
4.

The authorized facility locations shall be as shown in the EA, as supplemented by
filed alignment sheets. As soon as they are available, and before the start of
construction, Columbia shall file with the Secretary any revised detailed survey
alignment maps/sheets at a scale not smaller than 1:6,000 with station positions for
all facilities approved by the Order. All requests for modifications of
environmental conditions of the Order or site-specific clearances must be written
and must reference locations designated on these alignment maps/sheets.
Columbia’s exercise of eminent domain authority granted under the Natural Gas
Act (NGA) section 7(h) in any condemnation proceedings related to the Order
must be consistent with these authorized facilities and locations. Columbia’s right
of eminent domain granted under NGA section 7(h) does not authorize it to
increase the size of its natural gas pipelines or aboveground facilities to
accommodate future needs or to acquire a right-of-way for a pipeline to transport a
commodity other than natural gas.

5.

Columbia shall file with the Secretary detailed alignment maps/sheets and aerial
photographs at a scale not smaller than 1:6,000 identifying all route realignments
or facility relocations, and staging areas, warehouse/storage yards, new access
roads, and other areas that would be used or disturbed and have not been
previously identified in filings with the Secretary. Approval for each of these
areas must be explicitly requested in writing. For each area, the request must
include a description of the existing land use/cover type, documentation of
landowner approval, whether any cultural resources or federally listed threatened
or endangered species would be affected, and whether any other environmentally
sensitive areas are within or abutting the area. All areas shall be clearly identified
on the maps/sheets/aerial photographs. Each area must be approved in writing by
the Director of OEP before construction in or near that area.
This requirement does not apply to extra workspace allowed by the Commission’s
Upland Erosion Control, Revegetation, and Maintenance Plan, and/or minor field
realignments per landowner needs and requirements which do not affect other
landowners or sensitive environmental areas such as wetlands.
Examples of alterations requiring approval include all route realignments and
facility location changes resulting from:
a.

implementation of cultural resources mitigation measures;
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b.
c.
d.

6.

implementation of endangered, threatened, or special concern species
mitigation measures;
recommendations by state regulatory authorities; and
agreements with individual landowners that affect other landowners or
could affect sensitive environmental areas.

Within 60 days of the acceptance of the authorization and before construction
begins, Columbia shall file an Implementation Plan with the Secretary for review
and written approval by the Director of OEP. Columbia must file revisions to the
plan as schedules change. The plan shall identify:
a.

b.

c.

d.
e.

f.
g.
h.

how Columbia will implement the construction procedures and mitigation
measures described in its application and supplements (including responses
to staff data requests), identified in the EA, and required by the Order;
how Columbia will incorporate these requirements into the contract bid
documents, construction contracts (especially penalty clauses and
specifications), and construction drawings so that the mitigation required at
each site is clear to onsite construction and inspection personnel;
the number of EIs assigned, and how the company will ensure that
sufficient personnel are available to implement the environmental
mitigation;
company personnel, including EIs and contractors, who will receive copies
of the appropriate material;
the location and dates of the environmental compliance training and
instructions Columbia will give to all personnel involved with construction
and restoration (initial and refresher training as the project progresses and
personnel change);
the company personnel and specific portion of Columbia’s organization
having responsibility for compliance;
the procedures (including use of contract penalties) Columbia will follow if
noncompliance occurs; and
for each discrete facility, a Gantt or PERT chart (or similar project
scheduling diagram), and dates for:
i.
ii.
iii.
iv.

7.

- 40 -

the completion of all required surveys and reports;
the environmental compliance training of onsite personnel;
the start of construction; and
the start and completion of restoration.

Columbia shall employ at least one EI per construction spread. The EIs shall be:
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b.

c.
d.

e.
8.
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responsible for monitoring and ensuring compliance with all mitigation
measures required by the Order and other grants, permits, certificates, or
other authorizing documents;
responsible for evaluating the construction contractor’s implementation of
the environmental mitigation measures required in the contract (see
condition 6 above) and any other authorizing document;
empowered to order the correction of acts that violate the environmental
conditions of the Order, and any other authorizing document;
responsible for documenting compliance with the environmental conditions
of that Order, as well as any environmental conditions/permit requirements
imposed by other federal, state, or local agencies; and
responsible for maintaining status reports.

Beginning with the filing of its Implementation Plan, Columbia shall file updated
status reports with the Secretary on a bi-weekly basis until all construction and
restoration activities are complete. On request, these status reports will also be
provided to other federal and state agencies with permitting responsibilities.
Status reports shall include:
a.
b.

c.

d.
e.
f.

g.

an update on Columbia’s efforts to obtain the necessary federal
authorizations;
the construction status of the project, work planned for the following
reporting period, and any schedule changes for stream crossings or work in
other environmentally sensitive areas;
a listing of all problems encountered and each instance of noncompliance
observed by the EI during the reporting period (both for the conditions
imposed by the Commission and any environmental conditions/permit
requirements imposed by other federal, state, or local agencies);
a description of the corrective actions implemented in response to all
instances of noncompliance;
the effectiveness of all corrective actions implemented;
a description of any landowner/resident complaints which may relate to
compliance with the requirements of the Order, and the measures taken to
satisfy their concerns; and
copies of any correspondence received by Columbia from other federal,
state, or local permitting agencies concerning instances of noncompliance,
and Columbia’s response.
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9.

Columbia must receive written authorization from the Director of OEP before
commencing construction of any project facilities. To obtain such
authorization, Columbia must file with the Secretary documentation that it has
received all applicable authorizations required under federal law (or evidence of
waiver thereof).

10.

Columbia must receive written authorization from the Director of OEP before
placing the project into service. Such authorization will only be granted
following a determination that rehabilitation and restoration of the right-of-way
and other areas affected by the project are proceeding satisfactorily.

11.

Within 30 days of placing the authorized facilities in service, Columbia shall
file an affirmative statement with the Secretary, certified by a senior company
official:
a.

b.

that the facilities have been constructed in compliance with all applicable
conditions, and that continuing activities will be consistent with all
applicable conditions; or
identifying which of the Order conditions Columbia has complied with or
will comply with. This statement shall also identify any areas affected by
the Project where compliance measures were not properly implemented, if
not previously identified in filed status reports, and the reason for
noncompliance.

12.

Prior to construction, Columbia shall file with the Secretary, for review and
written approval by the Director of OEP, revised Environmental Construction
Standards that are consistent with the Commission’s Upland Erosion Control,
Revegetation, and Maintenance Plan at sections III.E., V.A.3, V.A.4., and V.A.6.

13.

Prior to construction, Columbia shall offer to conduct, with the well owner’s
permission, pre- and post-construction monitoring of well yield and water quality
for wells within 150 feet of any construction workspaces. Columbia shall also
provide a temporary supply of water if the landowner’s water supply is
contaminated or damaged by construction activities. Within 30 days of placing
the facilities in service, Columbia shall file a report with the Secretary discussing
whether any complaints were received concerning well yield or water quality and
how each was resolved.

14.

Prior to construction, Columbia shall file with the Secretary, for review and
written approval by the Director of OEP, a revised plan for access road TAR-2
that avoids impacts on wetlands, or detailed justification for why wetland impacts

20180719-3054 FERC PDF (Unofficial) 07/19/2018

Docket No. CP17-80-000

- 43 -

cannot be avoided and a detailed justification for the culvert replacement along
access road PAR-1 and associated workspaces.
15.

Prior to any tree clearing during the migratory bird nesting season (April 1 August 31), Columbia shall file with the Secretary a Migratory Bird Conservation
Plan developed in consultation with the FWS, along with documentation of
consultation with the appropriate FWS field offices regarding project-related
impacts on migratory bird species.

16.

Columbia shall not begin construction of facilities and/or use of all staging,
storage, or temporary work areas and new or to-be-improved access roads until:
a.

Columbia files with the Secretary:
i.
remaining cultural resources survey report(s);
ii.
site evaluation report(s) and avoidance/treatment plan(s), as
required; and
iii.
comments on the cultural resources reports and plans from the
National Park Service and West Virginia State Historic Preservation
Office.
b.
The Advisory Council on Historic Preservation is afforded an opportunity
to comment if historic properties would be adversely affected.
c.
The Commission staff reviews and the Director of OEP approves the
cultural resources reports and plans and notifies Columbia in writing that
treatment plans/mitigation measures (including archaeological data
recovery) may be implemented and/or construction may proceed.
All materials filed with the Commission containing location, character, and
ownership information about cultural resources must have the cover and any
relevant pages therein clearly labeled in bold lettering: “CUI//PRIV- DO NOT
RELEASE.”
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(Issued July 19, 2018)
LaFLEUR, Commissioner, concurring:
Today’s order grants Columbia’s request for authorization to construct and operate
the Eastern Panhandle Expansion Project (Eastern Panhandle Project). I believe the
project is in the public interest after carefully balancing the need for the project and its
environmental impacts. For the reasons discussed below, I concur.
Columbia’s 3.37 mile Eastern Panhandle Project was designed and configured to
meet Mountaineer Gas’ request for 47,500 dekatherms per day (Dth/day) of capacity. In
this case, the Commission quantified and disclosed the upper-bound estimate of the
downstream greenhouse gas (GHG) emissions associated with the Eastern Panhandle
Project.1 The volume of GHG emissions associated with the downstream use would
result in about 1 percent increase in GHG emissions in West Virginia.2 Going forward, at
1

The Environmental Assessment (EA) estimated that if all 47,500 dekatherms per
day (Dth/d) of natural gas (or 46.6 MMcf/day) were transported to combustion end uses,
downstream end-use would result in the emissions of about 920,000 metric tons of CO2e
per year. Eastern Panhandle EA at 77.
2

Because the project would deliver gas to the Mountaineer Eastern Panhandle
Expansion Project in West Virginia, Commission staff compared the U.S. Energy
Information Administration’s West Virginia 2015 GHG emissions numbers to the fullburn GHG emissions calculation. Commission staff estimated a less than a 1 percent
increase in GHG emissions in West Virginia and a 0.02 percent increase on the national
level. https://www.eia.gov/environment/emissions/state/ and
https://www.epa.gov/sites/production/files/201702/documents/2017_complete_report.pdf.
One way the Commission could assess the significance of a given rate or volume
of GHG emissions is to compare the downstream GHG emissions associated with an
individual project to the total state, regional, and/or national emission inventories.

20180719-3054 FERC PDF (Unofficial) 07/19/2018

Docket No. CP17-80-000

-2-

a minimum, I believe we should continue to conduct this GHG quantification and
analysis as part of our environmental review of pipeline projects.3
In addition, I believe we could better account for changes in GHG emissions
resulting from the combustion of the transported gas by calculating the Social Cost of
Carbon which more accurately reflects the climate change impacts of a particular
project.4 The order finds that there is no standard methodology to determine how a
project’s contribution to GHG emissions would translate into physical effects on the
environment for purposes of evaluating the Project’s impacts on climate change.5 But
that is precisely the use for which the Social Cost of Carbon was developed—it is a
scientifically-derived metric to translate tonnage of carbon dioxide or other GHGs to the
cost of long-term climate harm.6 I believe the Social Cost of Carbon metric would more
readily apply to a proposed pipeline project if we developed a fuller record to support a
quantified cost-benefit approach to our pipeline reviews.7
As for the upstream impacts associated with the Eastern Panhandle Project, the
Commission declines to include even the generic upstream information we have been

3

I recognize that this full-burn estimate is simply a mathematical derivative of
pipeline volume, but I still want to disclose it and consider it as part of my public interest
determination, particularly where there is not more precise evidence of downstream
pipeline utilization. More information in the record regarding the identified end uses
would enable the Commission to more accurately assess indirect impacts of downstream
GHG emissions by calculating gross and net GHG emissions as part of our NEPA
responsibilities. The record indicates that Mountaineer Gas is a local distribution
company (LDC), so the gas will likely be burned for home heating or industrial uses.
4

Florida Southeast Connection, LLC, 162 FERC ¶ 61,233 (2018) (LaFleur,
Comm’r, dissenting in part).
5

Columbia Gas Transmission, L.L.C., 164 FERC ¶ 61,036 at P 58 (2018).

6

https://www/epa.gov/sites/production/files/201612/documents/social_cost_of_carbon_fact_sheet.pdf
7

I hope we discuss how the Commission could effectively use the Social Cost of
Carbon, and more broadly, how the Commission should consider climate change impacts
in our environmental reviews as part of the notice of inquiry on the Certificate Policy
Statement. Certification of New Interstate Natural Gas Facilities, Notice of Inquiry, 163
FERC ¶ 61,042 (2018).
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disclosing since 2016, finding such information to be irrelevant.8 I do not support this
decision. While it is less clear that upstream effects are caused by the pipeline, I would
respond to upstream GHG comments by disclosing whatever data we have using the best
available information, such as the DOE studies cited in past orders. However, today’s
order rejects that approach, and applies the Commission’s new policy that limits the
review and disclosure of upstream and downstream GHG impacts as part of our National
Environmental Policy Act (NEPA) responsibilities and public interest determination
under the Natural Gas Act (NGA). 9 I continue to note my strong disagreement with this
change in policy.
Finally, the order highlights another aspect of our environmental reviews that
warrants further consideration. The non-jurisdictional Mountaineer Project, a 23-mile
natural gas pipeline project to be located in West Virginia is being constructed
concurrently with the Eastern Panhandle Project, and will interconnect with, and receive
gas from, the Eastern Panhandle Project. Thus, facilities of both projects are integral to
and interdependent upon each other. I believe that today’s order rightly concluded that
the Mountaineer Project is not a connected, cumulative, or similar action, as defined by
NEPA regulations. However, in my view, it would be appropriate for the Commission to
develop a more robust approach to evaluating the environmental impacts of proposed
non-jurisdictional pipeline projects, when the project, such as the one here, is closely
related and dependent upon the jurisdictional pipeline project. Under our current
approach, our environmental review of non-jurisdictional projects relies largely on the

8

The Commission has relied on recent DOE studies to provide generic estimates
of impacts associated with upstream natural gas production, including production related
GHG emissions. Commission orders that contained this generic upstream information
acknowledged the limitations of providing such data because we did not have more
detailed information such as the number, location, and timing of the wells, roads, and
gathering lines as well as details about production methods. Dep’t of Energy and Nat’l
Energy Tech. Laboratory, Life Cycle Analysis of Natural Gas Extraction and Power
Generation, DOE/NETL-2015/1714 (Aug. 30, 2016) (2016 DOE/NETL Study); U.S.
Energy Info. Admin., The Growth of U.S. Natural Gas: An Uncertain Outlook for U.S.
and World Supply (June 15, 2015),
http://www.eia.gov/conference/2015/pdf/presentations/staub.pdf; Dep’t of Energy and
Nat'l Energy Tech. Laboratory, Environmental Impacts of Unconventional Natural Gas
Development and Production, DOE/NETL-2014/1651, (May 29, 2014) (2014
DOE/NETL Study).
9

See Dominion Transmission Inc., 163 FERC ¶ 61,128 (2018) (LaFleur, Comm’r,
dissenting in part) (New Market).
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nature of information provided by the applicant. I believe, in cases such as this, we
should request that pipeline applicants provide more specific environmental information
about related non-jurisdictional projects.10 Here, Columbia provided limited details on
the Mountaineer Project, therefore we were only able to disclose very limited information
on the environmental impacts of the Mountaineer Project as part of our cumulative
impacts analysis. I believe, where a non-jurisdictional pipeline project functions together
with the jurisdictional one, we should seek more information in order to ensure a more
comprehensive environmental review.
For all of these reasons, I concur.

________________________
Cheryl A. LaFleur
Commissioner

10

When pipeline applicants provide more information on related non-jurisdictional
projects, the Commission has disclosed that information in our NEPA documents. See
Valley Crossing Pipeline, LLC, 161 FERC ¶ 61,084 (2017) (The EA included detailed
information, including environmental impacts, of the non-jurisdictional Valley Crossing
System in a “Related Facilities” section.). See also Trans-Pecos Pipeline, LLC, 157
FERC ¶ 61,081 (2016) (The EA, in the cumulative impacts section, evaluated the nonjurisdictional Trans-Pecos Pipeline outside the region of influence of the jurisdictional
Presidio Border Crossing Project utilizing the best available data provided by the pipeline
applicant.).
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GLICK, Commissioner, dissenting in part:
In today’s order, the Commission grants Columbia Gas Transmission’s request for
authorization to construct and operate the Eastern Panhandle Expansion Project (Project),
concluding that the Project is required by the public convenience and necessity.1 The
Commission also finds that the Project will not have a significant effect on the
environment.2 Yet, in reaching these conclusions, the Commission maintains that it need
not consider the harm from the Project’s contribution to climate change. I believe that
the Commission’s refusal to do so falls well short of our obligations under the Natural
Gas Act (NGA)3 and the National Environmental Policy Act (NEPA).4 While the
Commission quantified the Project’s downstream greenhouse gas (GHG) emissions, the
Commission nonetheless determines that these emissions are not reasonably foreseeable
and that it is not obligated to determine whether the resulting harm from climate change
is significant.5 I dissent in part from today’s order because I disagree with these
conclusions and believe the Commission cannot find that the Project is in the public
interest without first considering the significance of the Project’s contribution to climate
change.6
1

Columbia Gas Transmission, L.L.C., 164 FERC ¶ 61,036 (2018) (Certificate

Order).
2

Certificate Order, 164 FERC ¶ 61,036 at P 74.

3

15 U.S.C. 717f (2012).

4

National Environmental Policy Act of 1969, Pub. L. No. 91–190, 83 Stat. 852.

5

Certificate Order, 164 FERC ¶ 61,036 at P 58.

6

Section 7 of the NGA requires that, before issuing a certificate for new pipeline
construction, the Commission must find both a need for the pipeline and that, on balance,
the pipeline’s benefits outweigh its harms. 15 U.S.C. § 717f (2012). Furthermore, NEPA
requires the Commission to take a “hard look” at the environmental impacts of its
(continued ...)
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The Commission, once again, goes out of its way to avoid seriously addressing the
Project’s impact from climate change by disregarding the Project’s upstream and
downstream GHG emissions.7 The Final Environmental Assessment (EA) for the Project
includes a “full-burn” analysis that quantifies the potential downstream GHG emissions
associated with combusting the amount of gas that the Project could transport.8
Nevertheless, the Commission refuses to recognize the harm from these emissions as an
indirect effect of the Project. Furthermore, the Commission surmises that only where it
has definitive information about the specific location and timing of upstream production
can it conclude that GHG emissions from production activities are reasonably
foreseeable.9 This definition of indirect effects is overly narrow and circular.10 NEPA
does not permit agencies to so easily shirk their responsibilities to consider environmental
consequences; instead, it requires that the Commission engage in reasonable forecasting
and estimation where doing so would further the statute’s two-fold purpose of ensuring

decisions. See 42 U.S.C. § 4332(2)(C)(iii); Balt. Gas & Elec. Co. v. Nat. Res. Def.
Council, Inc., 462 U.S. 87, 97 (1983). While I cannot support today’s order because it
fails to meet these standards, I agree with the Commission’s conclusion that Columbia
Gas has adequately demonstrated a need for the Project.
7

Certificate Order, 164 FERC ¶ 61,036 at PP 44–47.

8

Final EA at 77 (emission quantity based on the full design capacity of the
projects). This calculation was made prior to the policy change, announced in Dominion
Transmission, Inc., 163 FERC ¶ 61,128, at PP 38–42, 59–63 (2018) (New Market), to
exclude downstream GHG emissions calculations in cases where the exact end use
location for consumption is not known.
9

Certificate Order, 164 FERC ¶ 61,036 at PP 44–47.

10

See San Juan Citizens All. et al. v. United States Bureau of Land Mgmt., No. 16CV-376-MCA-JHR, 2018 WL 2994406, at *10 (D.N.M. June 14, 2018) (holding that it
was arbitrary for the Bureau of Land Management to conclude “that consumption is not
‘an indirect effect of oil and gas production because production is not a proximate cause
of GHG emissions resulting from consumption’” because “this statement is circular and
worded as though it is a legal conclusion”). In adopting it, the Commission disregards
the Project’s central purpose—to facilitate natural gas consumption by providing new
supplies. See EA at 2 (describing the purpose and need for the Project as including
“directly meet[ing] the market demand growth that [Mountaineer Gas’s] system
continues to experience”, where Mountaineer Gas is the project shipper, subscribing to
the entire pipeline capacity).
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that the relevant agency will “have available, and will carefully consider, detailed
information concerning significant environmental impacts” and that this information will
also be “available to the larger audience that may also play a role in both the
decisionmaking process and the implementation of that decision.”11
As the D.C. Circuit explained in Sierra Club v. FERC (Sabal Trail), in the face of
indefinite variables, “agencies may sometimes need to make educated assumptions about
an uncertain future.”12 The Commission cannot point to the mere presence of uncertainty
over upstream and downstream GHG emissions to excuse it from considering the harm
from the Project’s contribution to climate change. In the case of new natural gas
pipelines, it is reasonable to assume that building incremental transportation capacity will
spur additional production and result in some level of combustion of natural gas, even if
the exact details of the method or location are not definite. As the United States Court of
Appeals for the Eighth Circuit explained in Mid States—a case that also involved the
downstream emissions from new infrastructure for transporting fossil fuels—when the
“nature of the effect” (end-use emissions) is reasonably foreseeable, but “its extent is not”
(specific consumption activity producing emissions), an agency may not simply ignore
the effect.13
11

Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 768 (2004) (quoting Robertson
v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989)). In order to evaluate
circumstances in which downstream impacts of a pipeline facility are reasonably
foreseeable results of constructing and operating the proposed facility, I am relying on
precisely the sort of “reasonably close causal relationship” that the Supreme Court has
required in the NEPA context and analogized to proximate cause. See id. at 767 (“NEPA
requires a ‘reasonably close causal relationship’ between the environmental effect and the
alleged cause. The Court [has] analogized this requirement to the ‘familiar doctrine of
proximate cause from tort law.’”) (quoting Metropolitan Edison Co. v. People Against
Nuclear Energy, 460 U.S. 766, 774 (1983)); see also Paroline v. United States, 134 S. Ct.
1710, 1719 (2014) (“Proximate cause is often explicated in terms of foreseeability or the
scope of the risk created by the predicate conduct.”); Staelens v. Dobert, 318 F.3d 77, 79
(1st Cir. 2003) (“[I]n addition to being the cause in fact of the injury [the but for cause],
the plaintiff must show that the negligent conduct was a proximate or legal cause of the
injury as well. To establish proximate cause, a plaintiff must show that his or her injuries
were within the reasonably foreseeable risks of harm created by the defendant’s negligent
conduct.”) (internal quotation marks and citations omitted).
12
13

867 F.3d 1357, 1374 (D.C. Cir. 2017).

Mid States Coal. for Progress v. Surface Transp. Bd., 345 F.3d 520, 549 (8th
Cir. 2003).
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Based on the record here, it is entirely foreseeable that natural gas transported
through the Project will be combusted, emitting GHGs that contribute to climate change.
As noted above, the Project’s stated purpose is to assist Mountaineer Gas, a local
distribution company subscribing to the Project’s full capacity, “in meeting the current
and future needs of residents and businesses.”14 Even where exact information regarding
the source of the gas to be transported and the ultimate end use is unknown, the
Commission will often be able to produce comparably useful information based on
reasonable forecasts of the GHG emissions.15 This is the case here, where the
Commission did estimate and disclose the potential GHG emissions resulting from
downstream consumption, utilizing information provided in the record and publicly
available analytical tools.16 Under these circumstances, the Commission must consider
the impact from climate change resulting from this likely end use.17
Quantifying the GHG emissions that result from the project is a necessary, but not
sufficient, step in meeting the Commission’s obligations to consider the Project’s
environmental effects associated with climate change. NEPA and the NGA’s public
interest standard require the Commission to consider not just the GHG emissions caused
by a new pipeline but the resulting harm. The majority claims that it lacks the means to
do this.18
14

See supra note 10 (EA at 2).

15

In comments recently submitted in the Commission’s pending review of the
natural gas certification process, the current Administration’s Environmental Protection
Agency recommended a number of tools the Commission can use to quantify the
reasonably foreseeable “upstream and downstream GHG emissions associated with a
proposed natural gas pipeline.” These include “economic modeling tools” that can aid in
determining the “reasonably foreseeable energy market impacts of a proposed project.”
United States Environmental Protection Agency, Comments, Docket No. PL18-1-000, at
3–4 (filed June 21, 2018) (explaining that the “EPA has emission factors and methods”
available to estimate GHG emissions—from activities upstream and downstream of a
proposed natural gas pipeline—through the U.S. Greenhouse Gas Inventory and the
Greenhouse Gas Reporting Program); see Certification of New Interstate Natural Gas
Facilities, Notice of Inquiry, 163 FERC ¶ 61,042 (2018).
16

EA at 77; Certificate Order, 164 FERC ¶ 61,036 at P 57.

17

Sabal Trail, 867 F.3d at 1371–72; id. at 1374.

18

Certificate Order, 164 FERC ¶ 61,036 at PP 58–60.
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The Commission is incorrect insofar as it concludes that there is no “standard
methodology . . . to determine how a project’s contribution to [GHG] emissions would
translate into physical effects on the environmental for the purposes of evaluating the
project’s impacts on climate change.”19 That is precisely what the Social Cost of Carbon
provides. It translates the long-term damage done by a ton of carbon dioxide into a
monetary value, thereby providing a meaningful and informative approach for satisfying
an agency’s obligation to consider how its actions contribute to the harm caused by
climate change.
The Commission also claims that it cannot determine whether the Project’s
contributions to the harm caused by climate change is significant because there is no
standard established “to ascribe significance to a given rate or volume of GHG
emissions.”20 In other words, even if it quantified the harm caused by the Projects using
the Social Cost of Carbon, the majority believes this task would be meaningless because
it is not aware of an established framework or threshold for determining the significance
of that impact.
But the Commission itself recognizes that a variety of environmental impacts are
best considered qualitatively and provides no answer for why the Commission—as the
agency with both the mandate and technical expertise to consider the public interest in the
Projects—cannot use a quantitative measure as input to making a qualitative
determination regarding the significance of the Projects’ contribution to climate change.
As the Commission notes when discussing Project alternatives, the CEQ regulations
already outline a framework for determining whether a project’s impacts on the
environment will be considered significant.21 Furthermore, the Environmental Protection
Agency recommended this approach in its comments on the Commission’s pending
review of the natural gas certification process, explaining that estimates of the Social
Cost of Carbon “may be used for project analysis when [the Commission] determines that
a monetary assessment of the impacts associated with the estimated net change in GHG
emissions provides useful information in its environmental review or public interest

19

Id. P 58; see also id. PP 59–60.

20

Id. P 59.

21

Id. PP 71–72 (citing 40 C.F.R. § 1508.27 (2017), which sets forth a list of
factors agencies should rely on when determining whether a project’s environmental
impacts are “significant” considering both “context” and “intensity.”).
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determination.”22
*

*

*

Climate change poses an existential threat to our security, economy, environment,
and, ultimately, the health of individual citizens. Unlike many of the challenges that our
society faces, we know with certainty what causes climate change: It is the result of GHG
emissions, including carbon dioxide and methane—which can be released in large
quantities through the production and the consumption of natural gas. Congress
determined under the NGA that no entity may transport natural gas interstate, or construct
or expand interstate natural gas facilities, without the Commission first determining the
activity is in the public interest. This requires the Commission to find, on balance, that a
project’s benefits outweigh the harms, including the environmental impacts from climate
change that result from authorizing additional transportation. Accordingly, it is critical
that, as an agency of the federal government, the Commission comply with its statutory
responsibility to document and consider how its authorization of a natural gas pipeline
facility will lead to the emission of GHGs, contributing to climate change.

For these reasons, I respectfully dissent in part.

________________
Richard Glick
Commissioner

22

United States Environmental Protection Agency, Comments, Docket No. PL181-000, at 4–5 (filed June 21, 2018).
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